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November 17, 2008

" VIA Federal Express ‘
California Gambling Control Commission
2399 Gateway Oaks Drive, Suite 220
Sacramento, 95833-4231 ' . {
Attn: Chairman Dean Shelton ‘

Re: Response to Notice of Re-Adoption of CGCC-8 (Minimum Internal
Control Standards)

Dear Chairman Shelton:

The La Posta Band of Mission Indians (Tribe) provides the following responses to the
California Gambling Control Commission’s (CGCC) re-adoption of CGCC-8. - \

The Tribe is deeply saddened that the CGCC has decided to re-adopt CGCC-8 despite the
intense opposition and disapproval by the Tribal State Association. Additionally, the
CGCC was privy to, over the course of some twenty (20) months numerous arguments
against .CGCC-8’s implementation and adoption in various forms and CGCC-8’s
structural flaws. To this end the CGCC has so far failed miserably in its attempt to both
justify the need for CGCC-8 and its adoption as a regulation, but most disturbing is the
announced - intent to promulgate CGCC-8 outside the agreed upon procedures for
implementing gaming regulations in conjunction with the vTribal—State' Association
(Association), contained in the various versions of the Tribal-State Compact.

First, the means of re-adoption, and the CGCC’s refusal to submit CGCC-8 to the
Association for a vote of approval is inconsistent with the language of the 2003 Tribal-
State Compact (Compact), contractual language that the Tribe agreed to with the State of
California and relies upon, which specifically states: :

© “Every State Gaming Agency regulation that is intended to apply to the La
Posta Tribe (other than a regulation proposed or previously approved by
the Association) shall be submitted to the Association for consideration
prior to submission of the regulation to the La Posta Tribe for comment as
provided in subdivision (c). A regulation that is disapproved by the
Association shall not be submitted to the La Posta tribe for comment
unless it is re-adopted by the State Gaming Agency as a proposed
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regulation, in its original or amended form, with a detailed, wntten
response to the Association’s objections.” :

The failure of the CGCC to forward CGCC-8 to the Association following the CGCC’s
re-adoption is most troubling to the Tribe and smacks of both unilateralism and
paternalism, and is shameful in light of the lessons learned during the State’s infancy,
during the early years of its dealings with Indians. If the Tribe cannot rely on the agreed
upon Compact language of Section 8.4.1, in its entirety, for practical purposes the Tribe
cannot reasonably rely on the State to honor amy of its commitments or language
contained within the Tribe’s Compact or the various Compacts in existence.

Second, the CGCC cannot justify the need for CGCC-8. In its Detailed Response to
Tribal-State Association Objections to Minimum Internal Control Standards (MICS)
(CGCC—8)2, the CGCC makes various justifications for the implementation of CGCC-8,
which include: the presumed vacuum in regulation left-by the Colorado River Indian
Tribes decision; the State Gaming Agency’s Authority under the various Compacts,

- Applications outside Tribal Gaming, uniformity in regulations, absence of alternatives to

regulation and regulatory duplication. These points are discussed in detail below.
i. The CRIT Decision

In its support of CGCC-8 the CGCC argues that the Colorado River Indian Tribes (CRIT)
decision and a supposed “vacuum” in regulation is the chief component for the policy
rational behind the implementation of CGCC-8. However, this rational is misguided and
although the CRIT decision held that the National Indian Gaming Commission lacked the
authority to promulgate or enforce Minimum Internal Control Standards for Class III
gaming, under basic contract law, the de<:151on cannot unilaterally, nor does it, alter the
terms of any of the Tribal-State Compacts.’

The State could have addressed its MICS concerns at the time of entering its 1999 Tribal-
State Compact with sixty-one (61) tribes, but it failed to do so. Additionally, in
subsequent compacts, of which the Tribe is a signatory, the State also failed to include
any reference to or negotiate for MICS provisions. Thus, in the absence of the State

- demonstrating a concern for MICS, introduction of the MICS some nine-years after

signing its initial Tribal-State Compact is un;us’uﬁed Moreover, the absence of any
need for MICS within the last nine (9) years is telling and infers that until the CGCC’s

! See La Posta Tribal-State Compact at Section 8.4.1 (b); See also Section 8.4.1(a).

2 See CGCC’s Detailed Response to Tribal-State Association Objections to Minimum Internal Control
Standards (MICS) (CGCC-8).

3 See Colorado River Indian Tribes v. NIGC, 466 F. 3d 134 (D.C. Cir. 2006)

* As of May 2002, Mr. Monte Deer, NIGC Chairman, has issued a Memorandum Decision and Order
finding that the NIGC did not have authority under the IGRA to impose MICS on Class III gaming
operations, which should have placed the CGCC on notice that MICS enforcement was a issue at the time
the Tribe was negotiating its Compact with the State of California.

. A



Page 3 of 7

CGCC-8 Minimum Internal Control Standards

November 17, 2008

introduction of CGCC-8, the State believed whole heartedly that the Compact provided
the Tribes with the primary responsibility over tribal gaming regulation, including MICS.

Additionally, included within its CRIT premise of need is that CGCC-8 is required to
preserve independent oversight of Tribal MICS compliance, which will in turn increase
public confidence in tribal gaming. The CGCC has not provided any evidence
demonstrating a lack of independent oversight within tribal gaming, or evidence that the
public lacks confidence in any of the games or devices operated by California tribes.
Alternatively, the results of the Tribal Regulators Networking Group survey indicate
otherwise, that the NIGC MICS remains the standard for tribal gaming operations in
California, notwithstanding CRIT.” Additionally, the general public is likely unaware of
the purpose or existence of MICS and to allege that public confidence will increase due ”
to the implementation of CGCC-8 is unsupportable.

Finally, the CGCC’s use of the CRIT decision as the basis of CGCC-8’s implementation
also fails to address the regulations inclusion of financial audits. The CRIT decision does
not touch upon nor address the role assumed by the NIGC concerning financial audits nor
does the decision alter and/or modify the requirement of a yearly independent financial
audit as set forth under Section 8.1. 8 of the Compact and Indian Gammg Regulatory Act
(IGRA) at 25 U.S.C. 2710(b)(2)(C) As this federal requirement remains untouched by
the CRIT decision, there appears to be no legitimate reason for the inclusion of financial
audits within CGCC-8. ' '

ii. Legal Authority

The CGCC cites to Compact Sections 8.4.1, 8.1.8 and 7.4 as the legal authority for

implementing CGCC-8. (See CGCC “Statement of Need for Adoption of Regulation -
regarding Minimum Internal Control Standards (CGCC-8),” dated April 6, 2007)

However, none of these Sections provide the legal authority for CGCC to unilaterally

impose CGCC-8 upon the Tribes outside of the agreed upon procedures set forth in

Section 8 of the various compacts. '

Compact Section 8.4 provides for “regulations adopted by the State Gaming Agency in

" accordance with Section 8.4.1,” which require Association approval. The purpose of this

regulatory adoption process is to “foster statewide uniformity of regulation of Class III
gaming operations throughout the state “so that ‘rules regulations, standards,
specifications, and procedures of the Tribal Gaming Agency in respect to any matter
encompassed by Sections 6.0, 7.0 and 8.0 shall be consistent.” Thus, in the absence of
complying with Section 8.4, uniformity in gaming regulations is compromised.

~Additionally, nowhere within the Compact does it provide the State the authority for

3 See attached Tribal Regulators Networking Survey

625U.8.C §2710 et seq.
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unilateral adoption of regulations or to materially alter express provisions of the Compact
or render any provisions null, void or unnecessary.

Materially altering express provisions of the Compact and or interpreting it in a manner
wholly inconsistent with the written Compact language is exactly what the CGCC is
attempting to accomplish to justify its adoption of CGCC-8. In its October 1, 2008
Explanatory Summary of Proposed Changes to CGCC-8 Minimum Internal Control
Standards (MICS)(Amended Form Dated October 1, 2008) to be Considered at the
October 14, 2008 Meeting, CGCC Chief Counsel, Evelyn M. Matteucci, referenced the
Boghos v. Certain Underwriters at Loyd's.of London case in support of the proposition

- that the CGCC may adopt CGCC-8 outside the process set forth in the various forms of

the Compact.” However, a review of the Bogus case, at footnote 1, ironically states that

“where language is clear and express, it govemns. "8 A review of Sectmn 8.4 indicates
there exists no ambiguity within the express written language requiring the interpretation
permitted by Bogus, much less interpretation and/or deviation from the express and
unambiguous language set forth by the various Compacts. In short, Mrs. Matteucci ‘s
Compact interpretation and language wizardry is nothing more than a half hearted
attempt to create a favorable legal interpretation and cloud the meaning of an otherwise
perfectly clear regulatory approval process.

iii. Applications Outside Tribal Gaming

The CGCC admits that there presently exist no MICS provisions for any other form of
gaming within the State of California. And although the State spent time and effort
drafting MICS provisions for California’s cardrooms, the cardroom industry and its
various working groups, arrived at the conclusion that the final product revealed a lack of
understanding of the purpose of MICS and how they should be applied in a cardroom
environment. Moreover, the MICS provisions presented were a composite of NIGC’s
MICS and various other MICS statutes from other gaming states. As of the date of the
February 2008, Association Regulatory Standards Taskforce Final Report Statement of
Need Re: CGCC-8 report, some five years after the states 2003 attempt to draft MICS
provisions, no card room MICS provisions have been adopted.

Tronically, concerning cardroom regulation the CGCC has plenary authority to adopt and -
implement MICS upon non-tribal gaming facilities throughout California. And although
cardrooms and tribal gaming facilities have similar operational requirements, namely
table games operations, currency drop and count and surveillance departments, the State
does not, nor has it required, card rooms to implement MICS provisions. The fact that
CGCC has permitted card rooms to operate without MICS is both telling and
discriminatory. It is also disturbing that the State does not act when it has plenary
authority over a billion dollar industry and then acts to impose its will upon Cahforma s
tribal gaming industry, when it lacks authority to do so.

7 See Boghos v. Certain Underwriters at Lloyd’s of London (2005) 36 Cal. 4" 495)
8 Bank of the West v. Superior Court (1992) 2, Cal. 4™ 1254, 1264.
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iv. Uniformity in Regulation

The CGCC next alleges that CGCC-8 will “foster uniformity” within California’s tribal
gaming regulatory environment. CGCC-8 is not required to foster uniformity, because
uniformity already exists. A Tribal Networking Group survey indicates that NIGC MICS

- remain the minimum standards for internal controls for California Indian tribes, despite

the CRIT holding. Moreover, the fact is that Indian tribes, including California tribes,
first supported the adoption of MICS to protect the integrity of Indian gaming as well as
protecting tribal assets, the very heart of the purpose and policy of Indian gaming as set
forth under the IGRA. Those tribes who were members of the National Indian Gaming
Association (NIGA) in the 1990’s initiated what was referred to as the “MICS Work
Group”, and tribes voluntarily offered the services of their professionals, including
internal auditors, accountants, gaming commissioners, managers, attorneys, etc, in
developing a model MICS to be used by gaming tribes. -

This model of cooperative MICS adoption is in stark contrast to the draconian adoption
of MICS outside the legal parameters of adoption included in the various Compacts and
which again smacks of unilateralism and paternalism. Moreover, compact regulatory
uniformity will be very difficult to accomplish given the state’s penchant for negotiating
compact provisions with different goals and objectives. If the state truly wanted to create
uniformity in regulation, it should have continued to use the 1999 model compact as
opposed to deviating from it. '

If the state, after permitting uniformity to go by the wayside, wishes to advance
uniformity in regulation, it may do so by requesting each tribe adopt the NIGC MICS via
compact amendments, as it recently did so with four re-negotiated compacts. These
compacts included a Memorandum of Agreement (MOA) whereby the tribes agreed to
implement the NIGA MICS and submit to enforcement and auditing by the State Gaming

- Agency. Absent arms length negotiations as noted by these recent compact amendments,

the unilateral adoption of CGCC-8 is unnecessary. Morover, the use of MOA’s is proof
that there is a viable alternative to addressing the State’s MICS concerns outside of
CGCC-8.

Pursuant to the terms of the Compact, the best and most appropriate approach to
addressing the State’s MICS concerns would be through compact negotiations with the
Tribe—not through regulatory and political bureaucracy. - Moreover, addressing the
State’s MICS concerns through an amendment of the Compact is the only true means of
maintaining respect for tribal sovereignty, and is consistent with the State’s established
practice in dealing with other California gaming tribes. In the absence of respecting
tribal sovereignty, the Tribe will have no choice but to seek all means of protecting and
defending its interests from what the Tribe believes is a unilateral and unnecessary

~ expansion of the State’s regulatory role over tribal gaming through the proposed CGCC-

&.
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v. Alternatives to CGCC-8

Presently, California tribes are overwhelmingly opposed to CGCC-8. Additionally, as
noted in the Detailed Response to Association Objections to Minimum Internal Control
Standards (MICS) (CGCC-8), seven tribes, and the California Department of Justice-
Bureau of Gambling Control, provided comments opposing the CGCC’s implementation
of CGCC-8 in a manner that is both inconsistent with the express written provisions of
the various Compacts and in a manner that is disrespectful to the tribes themselves.’
Both the tribes and Department of Justice made suggestions varying from No CGCC-8, to
individual compact amendments and/or MOA’s, legislative fixes, NIGC oversight and
agreements between the State, tribes and CGCC. These alternatives are telling, and
demonstrate a willingness by California tribes to engage the CGCC in its MICS concerns
and attempt to formulate a reasonable and acceptable means of both addressing MICS
and 1rnplernent1ng and imposing it upon themselves.

Finally, CGCC-8 provides for an unequivocal expansion of the CGCC’s oversight role by
impermissibly establishing State Mandated MICS—which are currently within the sole
regulatory authority of the Tribe’s gaming agency pursuant to the Section 8.1 of the
Compact. The Commission finds that CGCC-8 is unnecessary, unduly burdensome and
duplicative in light of the requirements contained in the Tribe’s Gaming Ordinance

(Ordinance) which was last approved by the National Indian Gaming Commission
(NIGC) Chairman Philip Hogan on February 5, 2007, in accordance with the Indian
gaming Regulatory Act, Specifically, Section 4.17.1(a) of the NIGC approved Ordinance
provides the Gaming Commission shall promulgate such regulations, policies and °
procedures as are necessary to carry out the orderly performance of its duties and powers,
including, but not limited to, MICS at least as stringent as those issued by the NIGC (25
CFR 542). Furthermore, the Ordinance is entirely consistent with the agreed upon duties
and authority granted to the Gaming Commission pursuant to Compact Section 8.1.

We respectfully urge the CGCC, to consider the above when advancing and considering
the imposition of CGCC-8 upon the Tribe. We hope you reconsider your position and
that the State address MICS in the only appropriate manner through —government-to-
government negotiations.

Sincerely, ‘
I’ wendol , ggfr@on ’
a Posta Band of Mission Indians

cc: Richard Estrada, Chairman, La Posta Band of Mission Indians-Gaming
Commission o

7 See Tribal and Department of Justice-Bureau of Gambling Control, correspondence, included in the
CGCC’s Detailed Response to Association Objectives to Minimum Internal Control Standards (MICS)

(CGCC-8), Exhibits A-1-A-8.
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Philip Hogen, Chairman, National Indian Gaming Commission
Jerry Brown, Attorney General, State of California
Matthew Campoy, Acting Director, Bureau of Gambling Control

Rosette & Associates, P.C.
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2%%2 Howland Hill Road'
Crescent Citg, CA 95531

Phone: 7074644680
r:ax: 707'465’2658

réncihéﬁa@c”eva”cg.com

E Ik Valley
Kanchcria,

Calhcornia

November 17, 2008

VIA POSTAL SERVICE

Honorable Dean Shelton

Chairman ' ‘
California Gambling Control Commission
2399 Gateway Oaks Drive, Suite 220
Sacramento, California 95833

Re: Elk Valley Rancheria, California’s Comments to CGCC-8
Dear Mr. Shelton:

. The Elk Valley Rancheria, California (the “Tribe”) opposes CGCC-8 as adopted
by the California Gambling Control Commission ("*CGCC”) on October 14, 2008.

The Tribe contends that:

o the CGCC lacks authority under Section 8.4.1 of the Tribe’s 1999 Tribal-
State Gaming Compact (*Compact”) to unilaterally promulgate CGCC-8
without the Association’s approval;

¢ the Compact does not authorize the CGCC to unllaterally amend the
Tribe's Compact; and

o the proposed regulation is unnecessary, unduly burdensome, and unfairly
discriminatory.

General Background -

In the November 1998 General Electlon California voters approved the Tribal
Government Gaming and Economic Self-Sufficiency Act (“Proposition 5”). Proposition 5
was a state-wide initiative that proposed to legalize class [l gaming by indian tribes on
indian tribal lands pursuant to a model tribal-state gaming compact, thus eliminating the ZZ
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. need for the tribes to negotiate a compact with the Governor of California. The legality
of Proposition 5 was challenged in the California courts. In August 1999, the California
Supreme Court ruled that Proposition 5 violated Article 1V, Section 19(e) of the
California Constitution which prohibits the California Legislature from authorizing
“casinos of the type currently operating in Nevada and New Jersey.”

The following month, two actions were taken in response to the Supreme Court’s
~ruling. First, approximately 60 of California’s 107 Indian tribes signed tribal-state
compacts with Governor Davis. The 1999 tribal-state compacts permit the tribes to
operate class Il gaming, including banked card games such as Nevada-style, high limit
blackjack and slot machines. Second, the California Legislature enacted AB 1385
(Government Code § 12012.25) approving the tribal-state compacts. Finally, on March
7, 2000, California voters approved Proposition 1A, an initiative to approve an
amendment adding subsection (f) to Article IV, Section 19 of the California Constitution,
which reads:

Notwithstanding subdivisions (a) and (€) [of Article IV, Section 19],
and any other provision of state law, the Governor is authorized to
negotiate and conclude compacts, subject to ratification by the
Legislature, for the operation of slot machines and for the conduct
of lottery games and banking and percentage card games by
federally recognized Indian tribes on:Indian lands iri California in
accordance with federal law. Accordingly; slot machines, lottery
games, and banking and percentage card games are hereby
permitted to be conducted and operated on trlbal lands. subject to
. those compacts -

The Secretary of the Interior published approval of the 60 tribal-state compacts
on May 16, 2000, as required by the Indian Gaming Regulatory Act (“IGRA"). See 65
Fed. Reg. 31189 (May 16, 2000). The Secretary published approval of the tribal-state
compact for the Augustine Band of Mission Indians on July 6, 2000, -and of the tribal-
state compact for the Pauma Band of Mission Indians on October 19, 2000. See 65
Fed. Reg. 41721 (July 6, 2000); 65 Fed. Reg. 62749 (Oct. 19, 2000). The tribal-state
compacts became effective upon publication of the Secretarys approval See 25 USC
§ 2710(d)(3)(B).

The Tribe entered into a 1999 tribal-state compact (the “Compact”’) as described
above. The Compact contains several references to the negotiated primary regulatory
authority of the Tribe and to a limited, secondary inspection role for the State Gaming
Agency. Seee.g., §§6.1,7.1,7.4,and 8.1.

“All Gaming Activities conducted under this Gaming Compact shall, at a
minimum, comply with a Gaming Ordinance duly adopted by the Tribe and approved in
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accordance with IGRA, and with all rules, regulations, procedures, specifications, and
standards duly adopted by the Tribal Gammg Agency.” Compact § 6.1.

“Notwithstanding that the Tribe has the primary responsibility to administer and
enforce the regulatory requirements of this Compact, the State Gaming Agency shall
have the right to inspect the Tribe's Gaming Facility with respect to Class 11l Gaming
Activities only, and all Gaming Operation or Facility records relating thereto, subject to
the following conditions.” Compact § 7.4 (emphasis added).

Further, “[i]t is the responsibility of the Tribal Gaming Agency to conduct on-site
gaming regulation and control in order to enforce the terms of this Gaming Compact,
IGRA, and the Tribal Gaming Ordinance with respect to Gaming Operation and Facility
compliance, and to protect the integrity of the Gaming Activities, the reputation of the
Tribe and the Gaming Operation for honesty and fairness, and the confidence of
patrons that tribal government gaming in California meets the highest standards of
regulation and internal controls. To meet those responsibilities, the Tribal Gaming

~ Agency shall adopt and enforce regulatlons procedures and practices as set forth |
herein.” Compact § 7.1.

Finally, “[iln order to meet the goals set forth in thls Gaming Compact and
required of the Tribe by law, the Tribal Gammq Ageticy shall be vested with the
authority to promulgate, and shall. promulgate at. a"mlnlmum rules and regulations or
specifications govemmg the foIIowmg subjects ‘and to ensure their enforcement in an
effective manner.” e s :

In 1999, after years of consultatlon and consndera‘uon the National Indian
Gaming Commission (“NIGC”) in a final published regulation promulgated “Minimum
Internal Control Standards” (“MICS”) governing class Il and class Ill gaming. See 64
Fed.Reg. 590 (Jan. 5, 1999) (codified, as amended, at 25 CFR part 542).

" The Tribe operates the Elk Valley Casino pursuant to the Compact, its NIGC-
approved Gaming Ordinance, and Tribal Gaming Agency operating procedures and
standards that are at least as stringent as those contained in the NIGC MICS.

in 2006, the United States Court of Appeals for the District of Columbia, affirmed
a 2005 lower court ruling’ that the NIGC lacks regulatory authority over Class Il
 gaming, including the authority to promulgate and enforce the MICS. See Colorado
River Indian Tribes v. National Indian Gaming Commission, 466 F.3d 134 (DC Cir.
2006) (the “CRIT decision”).

' Colorado River Indian Tribes v. National Indian Gaming Commission, 383 F.Supp.2d 123 (D.D.C. 2005). l %
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In April 2008 the Tribe amended its Gaming Ordinance to expressly authorize the
NIGC to enforce the MICS with regard to the Elk Valley Casino. The NIGC approved
the Tribe’s amended Gaming Ordinance in May 2008.

in July 2007, the CGCC submitted a proposed regulatory standard, CGCC-8, to
the Tribal-State Association created pursuant to the Compact Section 2.2. Between
- July 2007 and March 2008, CGCC-8 was considered by an Association Regulatory
Standards Taskforce (the “Taskforce”). As a result of the Taskforce meetings, CGCC-8
was modified by the CGCC. ’

The Statement of Need in support of CGCC-8 cited the changed circumstances
as a result of the CRIT decision, i.e., the perceived lack of federal enforcement
authority; and a perceived need for the State Gaming Agency to provide “independent
oversight of Tribal MICS compliance” and “to increase public confidence that Tribal
gaming meets the highest regulatory standards. "2 \While the CGCC asserts that under
the Compact it has “oversight” authority over Tribal regulatory compliance, nowhere in
the Compact is the purported “oversight” authority expressly conferred upon the CGCC.

Notably, the CGCC did / dbes not cite any “exigent circumstances” requiring the
promulgation of CGCC-8.

L CGCC-8 Requires Association Approval

An agency's general rulemaking authorlty does not mean that the specific rule
the agency promulgates is a valid exercise of that authority. Here, the CGCC does not
have general rulemaking authority over tribal government gaming. Rather, the CGCC
must act in concert with the tribal-state Association to promulgate regulations applicable
to tribal government gaming operations. The CGCC does not have any oversight, i.e.,
supervision or control, authority over tribal government gaming operations.

Section 8.4.1 of the Compact _providés the procedure for the State Gaming
Agency to adopt regulations, subject to the Association’s approval.

Section 8.4.1(a) provides:

Except as provided in subdivision (d), no State Gaming Agency
regulation shall be effective with respect to the Tribe’s Gaming
Operation unless it has first been approved by the Association and
the Tribe has had an opportunity to review and comment on the
proposed regulation. (Emphasis added).

2 The CGCC has not yet implemented minimufn internal control standards for California card rooms, an industry over
which the CGCC has clear statutory regulatory authority.
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The plain language of subdivision (a) expressly provides that a proposed CGCC
regulation may not take effect unless: (1) the Association approves the regulation; and
(2) the State Gaming Agency provides the Tribe an opportunity to comment on the
regulation.

Except as provided in Subdivision (d), Associétion approval is required for any
proposed regulation to be effective upon adoption by the CGCC.

~ Subdivision (b) provides the procedure to implement the first requirement in
subdivision (a), i.e., Association approval. The State Gaming Agency must submit a
proposed regulation to the Association for consideration prior to submission of such
regulation to a tribe for comment. Subdivision (a) further provides that a proposed

_regulation disapproved by the Association may not be subsequently submitted to a tribe

for comment unless the State Gaming Agency re-adopts the “proposed regulation” and
provides a detailed written response to the Association’s objections. However,
subdivision (b) does not state that a proposed regulation may take effect after the State
Gaming Agency re-adopts the regulation and submits it to the Tribe for comment. Thus,
subdivision (b) does not provide an exception to the requirement in subdivision (a) for
Association approval of the proposed regulation. It merely provides a mechanism for
broader consideration by California Indian tribes.

Subdivision (c) provides procedures 10: |mplement the second requirement of
subdivision (a), i.e., providing the Tribe an opportumty to comment on a proposed
regqulation. The State Gaming Agency must provide a tribe thirty (30) days to comment
upon a proposed regulation. However, subdivision (c) is necessarily limited to proposed
regulations approved by the Association because it does not expressly provide an
exception to the requirement for Association approval set forth in subdivision (a).

Upbn review of a tribe’s comments, the State Gaming Agency is required to re-
submit the proposed regulation to the Association for review and approval pursuant {o .

~ subdivision (a)-

- The CGCC'’s proposed actions ignore the words “[e]xcept as provided in

- subdivision (d)” and fail to give effect to the plain language of the Compact. Maxims of

jurisprudence provide that “an interpretation which gives effect is preferred to one which
makes void.” The CGCC's interpretation of subdivisions (a) and (c) fails to give effect to
the express Ianguage of subdivisions (a) and (c) — contrary to law. See Civil Code §
3541. : ‘ .

The CGCC'’s statement of need, March 27, 2008 Fact Sheet, and statements by
various representatives of the CGCC have either denied the existence of exigent
circumstances or have not raised such circumstances.
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Therefore, the State Gaming Agency (CGCC) is not authorized under the
Compact to adopt as a final regulation CGCC-8 over the Association’s objection.

il. CGCC-8 Constitutes a Unilateral Amendment of the Compact

CGCC-8 attempts to impose various regulatory requirements upon the Tribe that
are inconsistent with the Compact. The Compact was negotiated between the State
and numerous California Indian tribes. As discussed above, the State recognized that
California Indian tribes were the proper, primary regulators of tribal government gaming.
Numerous provisions of the Compact recognize that Tribal regulatory role. Seee.g.,
Compact §§ 6.0 -8.0. . :

The CGCC cites sections 8.4.1, 8.1.8, and 7.4 as the basis for promuigation of
CGCC-8. However, as discussed above, the CGGC's actions fail to comply with
Section 8.4.1.

Section 8.1.8 does not provide any basis for promulgation of a regulation
regarding Minimum Internal Control Standards. Section 8.1.8 must be read in light of
the full language of Section 8.1. Sections 8.1 and 8.1.8, when read in conjunction with

“each other provide: ’

“In order to meet the goals set forth in this Gaming Compact
and required of the Tribe by law, the Tribal Gaming Agency
shall be vested with the authority to promulgate, and shall
promulgate, at a minimum, rules and regulations or
specifications governing the following subjects, and to
‘ensure their enforcement in an effective manner: ... [8.1.8]
[tlhe conduct of an audit of the Gaming Operation, not less
than annually, by an independent certified public accountant,
in accordance with the auditing and accounting standards for
audits of casinos of the American Institute of Certified Public
Accountants.” (Emphasis added).

The plain language of Section 8.1.8 is not susceptible to the strained,
manufactured interpretation that the CGCC seeks to impose upon the Tribe. Clearly,
the Tribal Gaming Agency is required to promulgate the rules and regulations or
specifications governing the conduct of an annual audit of the Gaming Operation. To
the extent that the CGCC simply wants a copy of the audit to ensure compliance with
the Compact, the CGCC is authorized to simply ask for it. See Compact § 7.4.3(a).

Section 7.4 simply provides a right of access and inspection of the “Tribe’s
Gaming Facility with respect to Gaming Activities and all Gaming Operation or Facility
records relating thereto.” 1t does not provide an independent right to the State Gaming
Agency to promulgate a unilateral regulation over the Association’s objection — or that of
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the Tribe. Absent exngent circumstances, the CGCC lacks authorlty to override the
Association’s objection(s). _

Section 12.0 of the Compact requires mutual written agreement by the State and
the Tribe to amend the Tribe’s Compact. The Tribe has not agreed to any Compact
amendment and reserves its rights under the Compact to object to and engage in
dispute resolution with regard to the CGCC’s / State’s unllateral attempt to amend the
Tribe's Compact. :

. CGCC-8 is Unnecessary, Unduly Burdensome and Unfairly Discriminatory

The main provisions of CGCC-8, are derived from NIGC regulations mcludlng 25
CFR Part 542.

Based upon the Tribe’'s amendment of its Gaming Ordinance as described
above, the NIGC provides independent federal oversight of the Tribe’s Gaming
Operation. Under the Tribe’s amended Gaming Ordinance, the NIGC may enforce the
MICS against the Tribe. Further, the Tribe must submit an annual Agreed-Upon
Procedures audit to the NIGC in addition to its annual financial audit. Therefore,
CGCC-8 as an additional protective measure to protect the integrity of gaming and the
Tribe’s compliance with its Compact is duplicative.and unnecessary.

The Compact requires that the Tribe ad'o'p"t minimum, rules and regulations or
specifications with regard to the various subjects listed in Section' 8.1. The NIGC MICS
were effective at the time of the Compact and the Tribe adopted and complies with the
“NIGC MICS. The CGCC has failed to demonstrate any general or specific need for
CGCC-8. Further, the Tribe has ensured that the NIGC MICS continue to be
enforceable by the NIGC as against the Tribe through the amendment of the Tribe’s
Gaming Ordinance. '

The IGRA requires that Indian tribes engage in gaming pursuant to the IGRA
conduct annual financial audits and submit those audits to the NIGC within 120 days of
" the close of the Gaming Operation’s fiscal year. See 25 USC § 2710(b)(2)(C); 25 CFR
§ 571.12%; and Tribe’s Gaming Ordinance. Likewise, federal regulations require an
agreed upon procedures audit. See 25 CFR § 542.3(f).

3 A tribe shall engage an independent certified public accountant to provide an annual audit of the financial
statements of each gaming operation on Indian {ands. Such financial statements shall be prepared in accordance
with generally accepted accounting principles (GAAP) and the audit(s) shall be conducted in accordance with
generally accepted auditing standards. Audit(s) of the-gaming operation required under this section may be
conducted in conjunction with any other lndependent audit of the tribe, provnded that the requirements of this chapter

N y __ -, lzz
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Therefore, the Tribe already complies with the IGRA and NIGC MICS — the same ‘
minimum standard that the CGCC seeks to impose via regulation. As such standard is
already required by the Compact, it is unnecessary to adopt CGCC-8.

Further, the implementation of CGCC-8 creates duplication. The Tribe may be
subject to separate and different regulatory enforcement schemes by the NIGC and the
State Gaming Agency. In substance, those enforcement schemes will be duplicative of
the regulatory enforcement that is already successfully carried out by the Tribe and the
NIGC in accordance with federal law.

To the extent that CGCC-8 requires new or additional books, records, or other
documentation, the regulation is unduly burdensome and inconsistent with the State
Gaming Agency'’s authority as the Tribe is the primary regulatory authority that
establishes the rules and regulations pursuant to the jointly negotiated Compact. As
stated above, to the extent that the CGCC-8 requires the Tribe to duplicate its efforts,
e.g., undergo two separate agreed upon procedures audits, CGCC-8 is duplicative.

Finally, the Tribe understands that the CGCC has attempted to justify the
promulgation of CGCC-8 on the basis that it is needed to generally account for Revenue
Sharing Trust Fund (“RSTF”) payments and Special Distribution Fund (“SDF”)
payments. On this subject, the issues must be addressed with individual tribes and
cannot properly be addressed by a-regulation‘that does not account for the individual
circumstances present throughout the State. =

The Tribe does not contrlbute to the RSTF or the SDF. As such, no reason
exists for the CGCC to review the Tribe’s annual financial audit. The Tribe does not
contribute a percentage of its “net win” to the SDF. Although the Tribe receives

- payments from the RSTF, payment of such fees by qualified California indian tribes is

based upon flat fee payments and is not derived from net win.

Review of the Tribe’s annual financial audit is not necessary to determine
whether the Tribe made requisite RSTF payments. Such information can be confirmed
by the CGCC’s performance of a floor count of operational gaming devices, review of
the quarterly certifications submitted by California Indian tribes, including the Tribe, and
comparing such information with the amount of RSTF payments that the State received
from a qualified tribe. Such information may be further corroborated by comparison to
the number of individual gaming device licenses that a tribe obtains from the State.

Reservation of Rights

The Tribe hereby reserves all of its rights provided under the Compact and at law
or in equity to raise additional arguments regarding CGCC-8.

%7
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Conclusion

The Elk Valley Rancheria, California supports strong regulation at tribal casinos.
We have adopted the NIGC MICS, which the Elk Valley Tribal Gaming Commission
monitors and enforces. Further, the Tribe has amended its Gaming Ordinance to
ensure that there is federal oversight and enforcement of the MICS by the National
~ Indian Gaming Commission.

The Tribe’s 1999 tribal-state compact provides a carefully balanced and
negotiated approach to regulation of the Tribe’s tribal government gaming facility.
CGCC-8 would upset that balance and constitutes an amendment to the Tribe's
Compact. '

Based upon the foregoing, the Elk Valley Rancheria, California requests that the
.California Gambling Control Commission not adopt CGCC-8 as a final regulation
applicable to the Tribe’s Elk Valley Casino (or any other California tribal government
gaming operation) over the objection of the Association and numerous California Indian
tribes. ‘ :

Sincerely,
~ Dale A. Miller

Chairman
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Exhibit A18
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California Gambling Control Commission
2399 Gateway Oaks Drive, Suite 220
Sacramento, 95833-4231

Attn: Chairman Dean Shelton

Re:  Re-Adoption of CGCC-8 (Minimum Internal Control
Standards) '

Dear Chairman Shelton:

The Big Valley Band of Pomo Indians (Tribe) provides the following
responses to the California Gambling Control Commission’s (CGCC) re-
adoption of proposed uniform CGCC-8.

The Tribe is greatly concerned that the CGCC has decided to re-adopt
CGCC-8 despite the overwhelming opposition and disapproval by the Tribal
State Association after a very lengthy review period. Specifically, the
CGCC was privy to, over the course of some twenty (20) months, numerous
arguments against CGCC-8’s implementation and adoption in various forms
and CGCC-8’s structural flaws. To this end the CGCC has so far failed
miserably in its attempt to both justify the need for CGCC-8 and its re-
adoption as a regulation, but most disturbing is the announced intent to
promulgate CGCC-8 outside the agreed upon procedures for implementing
gaming regulations in conjunction with the Tribal-State Association
(Association), contained in the various versions of the Tribal-State Compact.

First, the means of re-adoption and the CGCC’s refusal to submit CGCC-8
to the Association for a vote of approval is inconsistent with the language of
the 1999 Tribal-State Compact (Compact), contractual language that the
Tribe agreed to with the State of California and relies upon, which
specifically states:

“...no State Gaming Agency regulation shall be effective .
with respect to the Tribe’s Gaming Operation unless it has
first been approved by the Association and the Tribe has had
an opportunity to review and comment on the proposed
regulation...” ! '

! See Tribal-State Compact at Section 8.4.1 (a). : . l ? I
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This simple two-part process could not be clearer. However, the apparent
faiture of the CGCC to forward the re-adopted version of CGCC-8 to the
Association following the CGCC’s re-adoption for the requisite approval is
most troubling to the Tribe and smacks of both unilateralism and
paternalism, and is shameful in light of the lessons learned during the State’s
infancy, during the State’s early years of its dealings with Indians.” If the
Tribe cannot rely on the agreed upon Compact language of Section 8.4.1, in
its entirety, for practical purposes the Tribe cannot reasonably rely on the
State to honor any of its commitments or language contained within the
Tribe’s Compact or the various Compacts in existence.

Second, the CGCC cannot justify the need for CGCC-8. In its Detailed
Response to Tribal-State Association Ob_] ections to Minimum Internal
Control Standards (MICS) (CGCC-8)*, the CGCC makes various
justifications for the implementation of CGCC-8, which include: the
presumed vacuum in regulation left by the Colorado River Indian Tribes
decision; the State Gaming Agency’s Authority under the various Compacts,
Applications outside Tribal Gaming, uniformity in regulations, absence of
alternatives to regulation and regulatory duphcatlon These points are
discussed in detail below.

i. The CRIT Decision

In its support of CGCC-8 the CGCC argues that the Colorado River Indian
Tribes (CRIT) decision and a supposed “vacuum” in regulation is the chief
component for the policy rational behind the implementation of CGCC-8.
However, this rational is misguided and although the CRIT decision held that
the National Indian Gaming Commission (NIGC) lacked the authority to
promulgate or enforce Minimum Internal Control Standards for Class III
gaming, under basic contract law, the decision cannot umlaterally, nor does
it, alter the terms of any of the Tribal-State Compacts

The State could have addressed its MICS concerns at the time of entering its
1999 Tribal-State Compact with sixty-one (61) tribes, but it failed to do so.
Additionally, in subsequent compacts, the State also failed to include any
reference to or negotiate for MICS provisions until 2006—and in doing so,
MICS was included as a negotiated bargained for exchange. Thus, in the
absence of the State demonstrating a concern for MICS, introduction of the
CGCC-8, some nine-years after signing its initial Tribal-State Compact, is

% 1t should be noted that when the Association previously disapproved a different proposed
regulation, specifically CGCC-7, consistent with Section 8.4.1, the CGCC revised the
disapproved regulation addressing noted deficiencies, re-adopted the revised version and
then appropriately presented CGCC-7 back to the Association for approval prior to being
sent to the tribes for comment and ultimately implemented.
* See CGCC’s Detailed Response to Tribal-State Association Objections to Minimum
Internal Control Standards (MICS) (CGCC-8).
* See Colorado River Indian Tribes v. NIGC, 466 F.3d 134 (D.C. Cir. 2006).
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unjustified. Moreover, the absence of any need for a State mandated MICS
within the last nine (9) years is telling and infers that until the CGCC’s
introduction of CGCC-8, the State believed whole heartedly that the
Compact provided the Tribes with the primary responsibility over tribal
gaming regulation, including MICS.

Additionally, included within its CRIT premise of need is that CGCC-8 is
required to preserve independent oversight of Tribal MICS compliance,
which will in turn increase public confidence in tribal gaming. The CGCC
has not provided any evidence demonstrating a lack of independent
oversight within tribal gaming, or evidence that the public lacks confidence
in any of the games or devices operated by California tribes. Alternatively,
the results of the Tribal Regulators Networking Group survey indicate '

- otherwise, that the NIGC’s federal MICS remains the standard for tribal
gaming operations in California, notwithstanding CRI T Additionally, the
general public is likely unaware of the purpose or existence of MICS and to
allege that public confidence will increase due to the implementation of
CGCC-8 is unsupportable.

Finally, the CGCC’s use of the CRIT decision as the basis of CGCC-8s
implementation also fails to address the regulations inclusion of financial
audits. The CRIT decision does not touch upon nor address the role assumed
by the NIGC concerning financial audits nor does the decision alter and/or
modify the requirement of a yearly independent financial audit as set forth
under Section 8.1.8 of the Compact and Indian Gaming Regulatory Act
(IGRA) at 25 U.S.C. 2710(b)(2)(C).® As this federal requirement remains
untouched by the CRIT decision, there appears to be no legitimate reason for
the inclusion of financial audits within CGCC-8.

ii. Legal Authority

The CGCC cites to Compact Sections 8.4.1, 8.1.8 and 7.4 as the legal
“authority for implementing CGCC-8. (See CGCC “Statement of Need for
Adoption of Regulation regarding Minimum Internal Control Standards
(CGCC-8),” dated April 6,2007). However, none of these Sections provide
any legal authority for CGCC to unilaterally impose CGCC-8 upon the
Tribes outside of the agreed upon procedures set forth in Section 8 of the
various compacts.

Compact Section 8.4 provides for “regulations adopted by the State Gaming
Agency in accordance with Section 8.4.1,” which require Association
approval. The purpose of this regulatory adoption process is to “foster
statewide uniformity of regulation of Class III gaming operations throughout
the state “so that ‘rules regulations, standards, specifications, and procedures

> See attached Tribal Regilators Networking Survey

§25U.S.C §2710 et seq. _ ‘
| | (22
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of the Tribal Gaming Agency in respect to any matter encompassed by’
Sections 6.0, 7.0 and 8.0 shall be consistent.” Thus, in the absence of
complying w1th Section 8.4, uniformity in gaming regulations is
compromised. Additionally, nowhere within the Compact does it prov1de
the State the authority for unilateral adoption of regulations or to materially
alter express provisions of the Compact or render any provisions null, void
Or unnecessary.

Materially altering express provisions of the Compact and or interpreting it
in a manner wholly inconsistent with the written Compact language is
exactly what the CGCC is attempting to accomplish to justify its adoption of
CGCC-8. Inits October 1, 2008 Explanatory Summary of Proposed
Changes to CGCC-8 Minimum Internal Control Standards ‘
(MICS)(Amended Form Dated October 1, 2008) to be Considered at the
October 14, 2008 Meeting, CGCC Chief Counsel, Evelyn M. Matteucci,
referenced the Boghos v. Certain Underwriters at Lloyd’s of London case in
support of the proposition that the CGCC may adopt CGCC 8 outside the
process set forth in the various forms of the Compact.” However, a review
of the Bogus case, at footnote 1 , ironically states that “where language is
clear and express, it governs.”® A review of Section 8.4 indicates there
exists no ambiguity within the express written language requiring the
interpretation permitted by Bogus, much less interpretation and/or deviation
from the express and unambiguous language set forth by the various
Compacts. In short, Mrs. Matteucci ‘s Compact interpretation and language
wizardry is nothing more than a half hearted attempt to. create a favorable
legal interpretation and cloud the meaning of an otherwise perfectly clear
regulatory approval process.

“iii. Applications Outside Tribal Gaming

The CGCC readily admits that there presently exist no MICS provisions for

" any other form of gaming within the State of California. And although the

State spent time and effort drafting MICS provisions for California’s
cardrooms, the cardroom industry and its various working groups, arrived at
the conclusion that-the final product revealed a lack of understanding of the
purpose of MICS and how they should be applied in a cardroom
environment. Moreover, the MICS provisions presented were a composite
of NIGC’s MICS and various other MICS statutes from other gaming states.
As of the date of the February 2008, Association Regulatory Standards
Taskforce Final Report Statement of Need Re: CGCC-8 report, some five
years after the State’s 2003 attempt to draft MICS provisions, no cardroom
MICS provisions have been adopted.

7 See Boghos v. Certain Underwriters at Lloyd’s of London (2005) 36 Cal 4™ 495)
8 Bank of the West v. Superior Court (1992) 2, Cal.4™ 1254, 1264.

4
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| Ironically, concerning cardroom regulation the CGCC has plenary authority

to adopt and implement MICS upon non-tribal gaming facilities throughout
California. And although cardrooms and tribal gaming facilities have '
similar operational requirements, namely table games operations, currency
drop and count and surveillance departments, the State does not, nor has it
required, card rooms to implement MICS provisions. The fact that CGCC
has permitted cardrooms to operate without MICS is both telling and
discriminatory. It is also disturbing that the State does not act when it has
plenary authority over a billion dollar cardroom industry, but affirmatively
acts to impose its will upon California’s tribal gaming industry, when it
lacks the authority to do so.

iv. Uniformity in Regulation

The CGCC next alleges that CGCC-8 will “foster uniformity” within
California’s tribal gaming regulatory environment. CGCC-8 is not required
to foster uniformity, because uniformity already exists. A Tribal
Networking Group survey indicates that NIGC MICS remain the minimum
standards for internal controls for California Indian tribes, despite the CRIT
holding. Moreover, the fact is that Indian tribes, including California tribes,
first supported the adoption of MICS to protect the integrity of Indian
gaming as well as protecting tribal assets, the very heart of the purpose and
policy of Indian gaming as set forth under the IGRA. Those tribes who were

" members of the National Indian Gaming Association (NIGA) in the 1990’s

initiated what was referred to as the “MICS Work Group”, and tribes
voluntarily offered the services of their professionals, including internal
auditors, accountants, gaming commissioners, managers, attorneys, etc., in
developing a model MICS to be used by gaming tribes.

This model of cooperative MICS adoption is in stark contrast to the
draconian adoption of MICS outside the legal parameters of adoption
included in the various Compacts and which again smacks of unilateralism
and paternalism. Moreover, compact regulatory uniformity will be very
difficult to accomplish given the State’s penchant for negotiating compact
provisions with different goals and objectives. If the State truly wanted to
create uniformity in regulation, it should have continued to use the 1999
model compact as opposed to deviating from it.

If the State, after permitting uniformity to go by the wayside, wishes to
advance uniformity in regulation, it may do so by requesting each tribe adopt
the NIGC MICS via compact amendments, as it recently did so with four re-
negotiated compacts. These compacts included a Memorandum of

. Agreement (MOA) whereby the tribes agreed to implement the NIGC MICS

and submit to enforcement and auditing by the State Gaming Agency.
Absent arms length negotiations as noted by these recent compact
amendments, the unilateral adoption of CGCC-8 is unnecessary. Moreover,

5

l



Page 6 of 7

Re-Adoption of CGCC 8

November 17, 2008

the use of MOA’s is proof that there is a viable alternative to addressing the
State’s MICS concerns outside of CGCC-38.

Pursuant to the terms of the Compact, the best and most appropriate
approach to addressing the State’s MICS concerns would be through
compact negotiations with the Tribe—not through regulatory and political |
bureaucracy. Moreover, addressing the State’s MICS concerns through an
amendment of the Compact is the only true means of maintaining respect for
tribal sovereignty, and is consistent with the State’s established practice in
dealing with other California gaming tribes. In the absence of respecting
tribal sovereignty, the Tribe will have no choice but to seek all means of
protecting and defending its interests from what the Tribe believes is a
unilateral and unnecessary expansion of the State’s regulatory role over
tribal gaming through the proposed CGCC-8.

V. Alternatives to CGCC-é

Presently, California tribes are overwhelmingly opposed to CGCC-8.
Additionally, as noted in the Detailed Response to Association Objections to
Minimum Internal Control Standards (MICS) (CGCC-8), seven tribes, and
the California Department of Justice-Bureau of Gambling Control, provided
comments opposing the CGCC’s implementation of CGCC-8 in a manner
that is both inconsistent with the express written provisions of the Vanous
Compacts and in a manner that is disrespectful to the tribes themselves.”
Both the tribes and Department of Justice made suggestions varying from
No CGCC-8, to individual compact amendments and/or MOA’s, legislative
fixes, NIGC oversight and agreements between the State, tribes and CGCC.
These alternatives are telling, and demonstrate a willingness by California
tribes to engage the CGCC in its MICS concerns and attempt to formulate a
reasonable and acceptable means of both addressing MICS and

implementing and imposing it upon themselves.

Finally, CGCC-8 provides for an unequivocal expansion of the CGCC’s .
oversight role by impermissibly establishing State mandated MICS—which
are currently within the sole régulatory authority of the Tribe’s gaming
agency pursuant to the Section 8.1 of the Compact. Moreover, the Tribe
finds that CGCC-8 is entirely unnecessary, unduly burdensome and
duplicative in light of the requirements contained in the Tribe’s Gaming
Ordinance (Ordinance) as approved by the National Indian Gaming
Commission (NIGC) on August 8, 2002, in accordance with the Indian

" gaming Regulatory Act. Specifically, the Tribe’s Ordinance provides that

the Tribe’s Gaming Commission shall promulgate such regulations
necessary to implement the Ordinance which is entirely consistent with the

® See Tribal and Department of Justice-Bureau of Gambling Control, correspondence,
included in the CGCC’s Detailed Response to Association Objectives to Minimum Internal
Control Standards (MICS) (CGCC-8), Exhibits A-1-A-8.

6
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agreed upon duties and authority granted to the Tribe’s Gaming Commission
pursuant to Compact Section 8.1. Furthermore, the Tribe’s Gaming
Commission has indeed established regulations—including tribal MICS at -
least as stringent as those issued by the NIGC (25 CFR 542). Furthermore,
the Ordinance is entirely consistent with the agreed upon duties and
authority granted to the Gaming Commission pursuant to Compact Section
8.1.

The Tribe therefore opposes CGCC-8 and additionally incorporates by
reference those deficiencies and objections noted in the February 2008,
Association Regulatory Standards Taskforce Final Report.lo We
respectfully urge the CGCC, to consider the above when advancing and
considering the imposition of CGCC-8 upon the Tribe. We hope you
reconsider your position and that the State immediately change course and
address MICS in the only appropriate manner—through government-to-
government negotiations in accordance with the IGRA.

Sincerely,

ﬁ(mn/ a0 Man ﬂdﬂsa

alentino Jack, Chairman
Big Valley Band of Pomo Indians

cc:  Big Valley Band of Pomo Indians Gaming Commission
Philip Hogen, Chairman, National Indian Gaming Commission
Jerry Brown, Attorney General, State of California
Matthew Campoy, Acting Director, Bureau of Gambling Control
Rosette & Associates, PC

10 See Attached February 13, 2008, Association Regulatory Standards Taskforce Final
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The following report will provide an overview of the current regulatory status and

expenditures of tribes operating casinos surveyed from members of the State of

California- Tribal Regulator Networking Group. This overview includes the budget

numbers and the number of employees within the gaming regulatory agencies that

regulate the gaming operations of the tribes in the study. We will first elaborate on the

provisions of the compacts and pertinent state law to demonstrate the nature of the

relationship between the sovereign tribal governments and the state and federal
governments. We will then look at the tribal budgets that are allotted for the tribal gaming

regulatory agencies.

- The California Compacts and Pertinent State and Federal Law |

As affirmed by the United States District Court of the District of Columbia in Colorado
River Indian Tribes v. National Indian Gaming Commission, 383 F. Supp. 2d 123; 2005
U.S. Dist. LEXIS 17722, the California Compacts (and the compacts in any state) are the
necessary tool to authorize Class III gaming on tribal lands and allow the state, through
good-faith negotiations, to accommodate their interests in the regulation of the said
gaming. Under the provisions of the Indian Gaming Regulatory Act, a federal statute
passed in 1987, Class III gaming is lawful on Indian lands only if:

e The tribe has authorized such gaming by an ordinance approved by the
- Chairperson of the National Indian Gaming Commission (NIGC);
e The laws of the state in which gaming is to be conducted permit such
gaming by any person or entity for any purpose;
¢ The gaming has been authorized by a tribal-state compact that has been
signed by the state and the tribe, approved by the Secretary of State, and
approved by the Secretary of the Interior.

Congress concluded that “Indian tribes have the exclusive right to regulate gaming
activity on Indian lands if the gaming activity is not specifically prohibited by Federal . -
law and is conducted within a State which does not, as a matter of criminal law and
public policy, prohibit such gaming activity” (/d. at § 2701[5]). IGRA establishes three
gaming classifications. Class I gaming consists of traditional games and is regulated
exclusively by Indian tribes. Class II gaming includes games such as “bingo” and “pull-
tabs,”” and Class III gaming includes all other forms of gaming, including casino games
such as blackjack, craps and roulette, and slot machines.

In order to engage in Class III gaming, a tribe must adopt a tribal gaming ordinance
that meets certain federal standards and is approved by the Chairman of the NIGC (See
25U.S.C. § 2710 [2002]). Despite the decision in Colorado River Indian Tribes v.
National Indian Gaming Commission, the NIGC continues to have substantial
responsibilities over Class III gaming, including the authority to issue fines or closure
orders for violation of IGRA or NIGC regulations, NIGC-approved gaming ordinances,
and tribal-state compacts.

2 0 Study of Gaming Regulatory Agency Expenditures of California Tribes
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The state has a legitimate interest in the effective regulation of gaming; however, the
state 1s banned from using the compacting process to attempt to increase its jurisdiction in
Indian Country. Congress specifically blocks states from using the compacting process to
extend their jurisdiction into areas not reasonably necessary for the effective regulation of
Class I1I gaming. The compacts are not contracts between the state and private entitiés.
Tribal-State Class III gaming compacts are agreements between the state and separate
sovereign tribal governments. The compacts have the force of state, tribal, and federal
law because the legislature, the tribe, and the Secretary of Interior all agree to the
provisions of the compact.

On September 10, 1999, fifty-seven federally recognized tribes entered into compacts
with the State of California. Each compact is a separate, independent agreement between

a single tribe and the state. In March 2000, the voters of California passed Proposition 1A
- by an overwhelming margin, and that law now appears in the California Constitution as

Article 4 Section 19(f). The Secretary of the Interior then approved the compacts as
required under IGRA, and it went into effect in May 2000. That compact provides, in
relevant part, as follows:

(a) Each tribe must create a gaming regulatory agency, known in the compact as a

Tribal Gaming Agency (TGA), to carry out the tribe’s regulatory responsibilities
(See Compact §§ 2.20, 6, 7). :

(b) The State has formed two State Gaming Agencies, including the California
Gambling Control Commission and, within the California Department of Justice,
the Division of Gambling Control under the Gambling Control Act (See Compact
§§ 2.2 and 2.18). ' :

(c) The Compact requires a cooperative approach to the regulation of each Tribe's
governmental gaming operation, with primary regulatory jurisdiction and
responsibility vested in each Tribe. '

The Compact created a negotiated regulatory framework in which each Tribal
government exercises primary and significant regulatory jurisdictional rights and duties,
‘and the State (including the Commission and Division) fulfills specifically defined

oversight and other functions. Where the Compact does not expressly designate a role for

the State with respect to implementing a particular procedure, regulation of that activity
remains within the exclusive jurisdiction of the Tribal government, subject to IGRA.

An intergovernmental "Association" was established in the Compact for the purpose
of developing regulations. The Association included a selection of California tribal and
state gaming regulators, the membership of which comprises up to two representatives
from each TGA of those tribes with whom the State has a gaming compact under IGRA,
and up to two.delegates each from the Division of Gambling Control and the California
Gambling Control Commission (Compact § 2.2).

Study of Gaming Regulatory Agency Expenditures of California Tribes
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The Association has adopted a protocol for the manner in which it will conduct its
approval of proposed regulations.

The tribal compacts that then-Gov. Gray Davis signed in 1999 show that while the
California Gambling Control Commission has a role in gaming oversight, the tribal
gaming regulatory agencies are primarily responsible for the day-to-day regulation of
gaming operations. Section 7.1 of the Tribal-State Compact says,

Sec. 7.1. On-Site Regulation. It is the responsibility of the Tribal Gaming Agency
to conduct on-site gaming regulation and control in order to enforce the terms of
this Gaming Compact, IGRA, and the Tribal Gaming Ordinance with respect to
Gaming Operation and Facility compliance, and to protect the integrity of the
Gaming Activities, the reputation of the Tribe and the Gaming Operation for
honesty and fairness, and the confidence of patrons that tribal government gaming
in California meets the highest standards of regulation and internal controls. To
meet those responsibilities, the Tribal Gaming Agency shall adopt and enforce
regulations, procedures, and practices as set forth herein.

Section 7.4 of the same compact elaborates on the role that the State Gaming Agency
should play in relation to the individual tribal gaming regulato\ry agencies. It says, '

[T]he Tribe has the primary responsibility to administer and enforce the
regulatory requirements of this. Compact, [and] the State Gaming Agency shall
have the right to inspect the Tribe's Gaming Facility with respect to Class III
Gaming Activities only, and all Gaming Operat1on or Facility records relating
thereto].]

According to the language of the compacts, the tribes, rather than the California
Gambling Control Commission, should be the primary arbiter and enforcer of gaming
related issues and regulatxons

Section &.1.8 of the compact requires tribes to conduct “an audit of the Gaming
Operation, not less than annually, by an independent certified public accountant, in
accordance with the auditing and accounting standards for audits of casinos of the
American Institute of Certified Public Accountants.”

The California Gambling Control Act provides guidelines for the California
Gambling Contro] Commission. Sections 19810 and 19811 establish that the California
Gambling Control Commission consists of five members that the governor appoints and
the Senate confirms. Subsection B of Section 19811 says,

(b) Jurisdiction, including jurisdiction over operation and concentration, and
supervision over gambling establishments in this state and over all persons or
things having to do with the operations of gambling establishments is vested in
the commission.
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Further sections of the California Gambling Control Act elaborate on the major
aspects of gaming that the Commission should oversee, such as licensing and periodic
checks on compliance of the rules specified under the compacts and the Gambling
Control Act (specifically in sections 19823 and 19824). In summary, the California
Gambling Control Commission’s major duties under the compacts and the Gambling
Control Act include licensing requirements and compliance and monitoring functions, but
the tribal gaming regulatory agencies have the primary responsibility for gaming
regulation. Therefore, it is important to study how the tribes are carrying out this
responsibility.

The Budget of the Tribes’ Gaming Regulatory Agencies: An Overview'

The 64 tribes that are covered in the following report have projected gaming commission
annual budgets totaling $90,282,837. The tribes have a projected average annual gaming
regulatory budget of $1,556,600. The regulatory budgets range from $12,000 to
$4,600,000. The gaming regulatory agencies of the surveyed tribes employ :
approximately 1,833 employees total; the average size of each individual tribe’s gaming
regulatory agency is 32 employees—4 of whom, on average, have previous law
enforcement experience.

Surveyed Projected Average
Commission Annual Budget $54,644,809  $90,282,837  $1,556,600
Number of Gaming Regulatory Agency Employees 1,276 1,833 32
Number of Employees With Law Enforcement Experience 107 225 4
Number of Machines ' 47812 64,543 1,113
Commlssmn Annual Budget Per Machine $1,143 $1,399 , -

The tribes represented in this report operate 64,543? machines in their casinos. Each -

- tribal regulatory commission has a projected annual budget of $1,399 per machine.

The State of California and the California Gambling Control Commission have a
legitimate interest in regulating gaming activity. As IGRA and the compacts point out,
however, the tribal gammg regulatory agencies have the primary role in gaming
regulation.

Our study shows that the tribes in California directed significant funds and energy
toward this end. Moreover, it should be noted that all tribes that currently operate tribal

* casinos and responded to the survey reported that they did not eliminate their Minimum

! All projections are derived from the data provided by the State of California Tribal Regulator

- Networking Group (who conducted a survey of its membership, 46 of whom responded) to the Rose

Institute of State and Local Government. The reported results are estimated using bivariate and multivariate
regression models. Of the 64 tribes covered in this report, only 57 currently operate a tribal casino, with 1
opening a casino in the first half of 2008. Thus, only these 58 are taken into account in making the
pr OJectlons and averages. Furthermore, projected values are used when calculating averages.

* This figure is not a projection; rather, it is the actual number of machines operated by the 58
tribes taken into account in this study. The number was calculated by adding the number of machines listed
for each tribal casino in the Casino City’s North American Gaming Almanac 2006-2007 Edition.

5E _ ' Study of Gaming Reoulatmonency Expenditures of California Tribes
September 2007
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Internal Control Standards (MICS) as a result of the Colorado szei Indzan Tribes

decision.

Gaming Regulatory Resources: A Comparative Perspective

To provide further context in which to consider the scale of regulatory activities and
resources in California, the most natural comparison is to the neighboring state of
Nevada, where most forms of gaming have been legal since 1931.

Total Number of Machines

Number of Tribal Gaming Regulatory Agency Employees (Projected)
Number of State Gaming Regulatory Agency Employees (FTE)

Total Gaming Regulatory Agencv Emplovees

Tribal Gaming Commission Annual Budget (Projected)
State Gambling Control Commission Annual Budget

Total Regulatory Budget

Number of Statewide Regulatory Emplovees per Machine
Statewide Regulatory Budget per Machine

California
64.543°

"1,833
63°

1.896

$90,282,837
$10,459,0007

$100.741.837

Nevada
172.318°

46715*
461

$41,586,720°

$41,586.720*

0.0293758
~ $1560.85

0.0026579
$241.34

? Casino City’s North American Gaming Almanac 2006-2007 Edition.

* Casino City’s Nevada Gaming Almanac 2006 Edition.
> California Gambling Control Budget, available at:
hﬂp /Iwww.ebudget.ca.gov/pdf/GovernorsBudget/0010/0855 . pdf

§ Nevada Gaming Control Board Budget, available at:
http://budeet.state.nv. us/budecl 2007 _09/budeet_book/2007-

2009%20Executive%20Budget_ GAMING%20CONTROL%20BOARD.pdf (Governor recommended number for

2007 2008.)
Cahfozma Gambling Contz ol Budget.

$ Nevada Gaming Control Board Budget. (Governor 1ecommended number for 2007-2008.)

* Nevada casinos may have some compliance personnel that perform functions similar to those
performed by tribal government operations. As these are not government expenditures (and not

readily available) they are not included herein.

6 Study of Gaming Regulatory Agency E\pendltm es of California Tribes
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ASSOCIATION REGULATORY STANDARDS TASKFORCE
FINAL REPORT STATEMENT OF NEED RE. CGCC-8
FEBRUARY 13, 2008

1 INTRODUCTION

The California Gambling Control Commission (the “CGCC”) submitted a draft proposed
regulatory standard, CGCC-8, to the Tribal-State Association (the “Association”) on July 11,
2007, prior to its adoption by the CGCC. The Association, in accordance with its adopted
Protocol for Submission of Proposed State Regulatory Standards to the Association (the
“Protocol”), created an Association Regulatory Standards Taskforce (the “Taskforce”) to review

- CGCC-8. The Taskforce held its first meeting on Wednesday, August 8, 2007. The CGCC then
submitted a revised proposed regulation to the Taskforce on September 7, 2007. Subsequent
meetings were held on September 11, 2007, November 7, 2007, and J anuary 9, 2008. These
meetings were attended by a majority of the tribal regulators and representatives from the State
of California (the “State™).

The purpose of the Taskforce meetings was to discuss proposed criteria and information
necessary to analyze and review the proposed regulation. Pursuant to the Protocol, the Taskforce
is charged with providing a Statement of Need for the proposed regulation, including the
rationale for the need based upon fact or policy. The Taskforce in developing this Statement of
Need may consider the following: (i) economic impact on gaming operations, including whether
_ the proposed regulatory standards impact small operations differently than large operations; (ii)
e whether the standard or policy embodied by-these proposed regulatory standards is or will be————————————
applied to gaming facilities other than Indian casinos, such as card rooms and race tracks; if not
whether there is any disparate impact or discriminatory effect created by the proposed regulatory
standards; (iii) whether the proposed regulatory standards fosters uniformity; and (iv) _
alternatives to the proposed regulatory standards; (v) provide a statement of legal authority; (vi)
if basis for regulatory standards is factual rather than policy based, address whether the proposed
regulatory standards are duplicative. See Protocol for Submission of Proposed State Regulatory
Standards to the Association, Amended January 21, 2004, Section (B)(2)(b). ' '

In accordance with these duties, the Taskforce Chairman resiﬁectfully submits this final
report and Statement of Need to the Association. '

IL STATEMENT OF NEED

The CGCC has cited different rationales for CGCC-8. One rationale cited in the
regulation is that the CRIT decision' “changed the contours” of a basic Tribal-State Compact
premise that regulatory jurisdiction lies with federal, state and tribal governments when it held
that the National Indian Gaming Commission (the “NIGC”) does not have the authority to
promulgate or enforce Minimum Internal Control Standards (“MICS™) for Class III gaming.
(Section (a) of CGCC-8.)

! Colorado River Indian Tribes v, NIGC, 466 F.3d 134 (D.C. Cir. 2006). ‘ I é




However, the CRIT decision does not and cannot change the terms of the Compact, The
State could have expressly addressed the inclusion of MICS in the original 1999 Compacts, but
did not do s0.?> Nor was this done in subsequent amendments, as the State of Arizona did when it
negotiated new Compacts with Arizona tribes in 2003. The 2003 Arizona Compacts expressly
require gaming tribes in that state to implement MICS, as amended from time to time. The
CGCC’s attempt to adopt and enforce the NIGC MICS as statewide regulations is an improper
attempt to amend the terms of the Tribal-State Compact in circumvention of section 12.1 of the
Compact. ’

The CGCC also contends that its proposed regulation is needed “to preserve the benefits
of independent oversight of Tribal MICS compliance” and “serve to increase public confidence
that Tribal gaming meets the highest regulatory standards.” CGCC-8, subdivision (a). However,
the results of the Tribal Regulator Networking Group’s survey demonstrate that the NIGC MICS
- remain the applicable standards for tribal gaming operations in California, notwithstanding the
CRIT decision. Thus, the rationale that CGCC-8 is needed to maintain uniform MICS for tribal
gaming operations in California is also invalid. (See also Section VI(A), (B) below, addressing
the necessity of CGCC-8).

The rationale that the regulation is needed to address the CRIT decision also does not
explain why CGCC-8 contains provisions requiring financial audits. The CRIT decision did not
- affect the role the NIGC plays with respect to financial audits or alter the existing requirements
for annual external financial audits found in both section 8.1.8 of the Tribal-State Compact and

Indian Gaming Regulatory Act of 1988 (the “IGRA™) at 25 U.S.C. § 2710(b)(2)(C). Since the
regulatory scheme relating to annual financial audits remains untouched by the CRIT decision,
there is no legitimate basis for including the financial audit provisions in CGCC-8.’

A. Economic Impact on Gaming Operations

The provisions of CGCC-8 requiring adoption of the NIGC MICS and an annual
“Agreed-Upon Procedures” audit would not pose a significant economic impact because, as
stated above, these requirements are already enforced by Tribal Gaming Agencies. The
requirement in CGCC-8 for an annual audit of the gaming operation’s financial statements also -
does not pose a significant economic impact because this requirement is already found in the
IGRA, gaming ordinances and the Tribal-State Compact.

However, the provisions of CGCC-8 authorizing the CGCC to conduct undefined “on-
site compliance reviews” and requiring tribes to work with the CGCC to resolve any disputed
findings of the CGCC’s compliance review may pose a significant economic impact on tribal -
gaming operations, particularly for smaller tribal gaming operations. Costs include the staff time
dedicated to producing records and escorting CGCC staff in conducting comprehensive
reviews/audits in addition to the cost of audits already being performed. The unrestricted

? The absence of the MICS was a product of negotiations among the parties during the compacting process. See

footnote 7.
$25 U.S.C. § 2701 et seq. | l 4
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compliance reviews contemplated by CGCC-8 could require a tribe to devote a great deal of staff
time to responding to the state auditors and their findings.* :

B. Application to Card Rooms

The CGCC acknowledges that there are no MICS in place for non-tribal gaming facilities
in California. Beginning in 2003, the State spent the better part of a year drafting MICS for the
card rooms, eventually presenting them to representatives of the card rooms during a meeting in
2004. The reaction was decidedly negative as the State had not consulted with the advisory
group of card room executives and attorneys, established for this very type of endeavor, during
the year long drafting period and the final product revealed a concerning lack of understanding
of MICS in general and how they should be applied to the card rooms. The State’s MICS were a
conglomeration of the NIGC' MICS and various statutes from Nevada and New J ersey. Asof
this report in 2008, five years later, no further MICS applicable to card rooms have been
adopted.

, CGCC-8’s very existence thus represents a discriminatory approach to gaming regulation
by the CGCC, which is all the more troubling because the CGCC has plenary jurisdiction to
regulate non-tribal gaming facilities in California. Although the card rooms and tribal gaming
facilities have in common some internal operations that inarguably require oversight — such as
table games operations, currency drop and count and surveillance — the State does not require
card rooms to implement MICS. Indeed, the State puts precious few requirements upon the card
rooms such as a gambling license requirement, additional tables’ requests and rules regarding
third-party providers of proposition player services. This is not the case for tribal gaming
operations, which have both federal and tribal oversight in addition to state oversight. The
failure of the CGCC to impose MICS on non-tribal gaming facilities creates a true regulatory
void and one that truly demands the State’s immediate attention.

The fact that the CGCC has permitted non-tribal gaming facilities to operate without
MICS for years but imposed such standards on tribal gaming operations almost immediately
after the CRIT decision is telling. It suggests that the CGCC either ignores the fact that
California tribes follow the NIGC MICS or does not respect the ability of tribal gaming agencies
to enforce such standards, or both. It is disturbing that the State feels no urgency to exercise its
unquestioned authority over the billion dollar a year card room industry and apparently feels
compelled to impose an ill-advised and unnecessary regulation upon the tribal gaming facilities.

C. Fostering Uniformity

CGCC-8 is not needed to foster uniformity because uniformity already exists. As noted
above, a Tribal Regulator Networking Group survey shows that the NIGC MICS remain the
minimum standards for California tribes despite the CRIT decision. _

* In addition, the lack of experience of a newly formed agency conducting these comprehensive
reviews/audits may increase the economic impacts. l
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It may be a little known fact that it was primarily Indian Tribes, including California
Tribes, not the States that first supported the adoption of MICS to protect the integrity of Indian
Gaming as well as the assets of the Indian Tribes in a uniform manner. Those Tribes who were
members of the National Indian Gaming Association (NIGA) in the 1990s initiated what was
termed a “MICS Work Group,” and Tribes voluntarily offered the services of their professionals
including internal auditors, accountants, gaming commissioners, gaming managers, attorneys,
etc. to develop a model MICS to be used by any gaming Tribes, especially those Tribes who did
not have the expertise and/or resources to develop their own MICS, so that those Tribes which

- were just starting out would have the ability to protect the integrity of their gaming operations.

This NIGA MICS were used voluntarily by Tribes for many years, until the NIGC decided that
they wanted to promulgate a Federal MICS. It is a well established fact that a large portion of
the first MICS promulgated as a regulation by the NIGC was based primarily upon the product of
that MICS Work Group. -

In any event, the goal of fostering uniformity is not necessarily one that can or should be
expected given the numerous varied Tribal-State Compacts that have been negotiated since the
original 1999 Compacts. With respect to the issue of MICS in particular, the four most recently
negotiated Compacts include Memoranda of Agreement (“MOA”™) under which those tribes have
agreed to implement the NIGC MICS and to submit to enforcement and auditing by the State
Gaming Agency. These concessions were arrived at through Tribal-State Compact negotiations.
It is improper for the same requirements to be imposed in blanket fashion on all California
gaming tribes under the auspices of a statewide gaming regulation when the MOAs stand as
proof that such requirements are in the nature of Compact amendments.

D. Alternatives to CGCC-8 ‘

Since circulating its first draft of CGCC-8 in late March 2007, the CGCC has met with
strong opposition from tribal gaming regulators on a number of fronts. Most, if not all,

. Taskforce members questioned the need for the regulation because the State had (and still has)

failed to show any deficiency with the status quo. Many Taskforce members also viewed the
regulation as a wholesale amendment of the 1999 Compact — and thus the proper subject of
renegotiations with the State — rather than an elaboration or clarification of what the Compact
already permitted. Nonetheless, in the spirit of good faith, and in response to repeated requests
by the CGCC, tribal gaming regulators and tribal attorneys proposed alternatives language to the ,
objectionable portions of CGCC-8 as well as viable alternatives to the regulation itself. The
proponents of these alternatives did not purport to speak on behalf of all or even most of the
other members of the Taskforce, but hoped to spur discussions that would result in a compromise
approach that most of the parties could live with.

The CGCC rejected not only the alternatives to CGCC-8 but also the proposed language

that would have left the CGCC’s version of CGCC-8 largely intact. A brief description of the
proposed alternatives follows.

1. No CGCC-8: maintain the status quo
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The CGCC proposed CGCC-8 to address the supposed regulatory void created by the
CRIT decision. Yet, despite repeated requests from Taskforce members, the CGCC failed to
show — indeed, made no effort to show — that the State needed greater oversight. This is
unsurprising because the existing practices of Tribal Gaming Agencies, coupled with the
regulatory regime established by the existing Compacts, ensure that tribal gaming in California
meets or exceeds the highest regulatory standards.

California Tribes have adopted the NIGC MICS as their own internal control standards,
and submit to annual compliance and financial audits by independent licensed CPAs. These
financial audits are submitted to the NIGC pursuant to federal regulations. In addition, Section
8.1.8 of the Compact requires Tribes to conduct “an audit of the Gaming Operation, not less than
annually, by an independent certified public accountant, in accordance with the auditing and
accounting standards for audits of casinos of the American Institute of Certified Public .
Accountants.” Moreover, the Compact at Section 7.4 gives the State the ri ght to ensure the
independent audit has been conducted by inspecting Class III tribal gaming papers and records.

Tribes in California direct significant funds to fulfilling their role as the primary
regulators under the Compact. The Rose Institute of State and Local Government projects tribal
gaming commission annual budgets totaling $90,282,837, an average of more than $1.5 million
per Tribe. See Study of Gaming Regulatory Agency Expenditures of California Tribes,
September 2007 at page 5. Id. Surveyed Tribes employ 1,833 employees in their gaming
agencies, with an average size of 32 employees per regulatory agency. Id Comparing the
regulatory budgets of California gaming Tribes and Nevada casinos, the Rose study determined
that the Tribes spend more than six times what the Nevada operations spend per machine. Id at
page 6 ($1560.85 vs. $241.34). :

The CGCC also stated that CGCC-8 would fulfill the objective of securing the State’s
share of the revenue under the Compacts. (See CGCC 4/6/07 Statement of Need). However,
Compacts with percentage revenue sharing provisions already include specific audit provisions
negotiated to enable the state to verify accurate payments. Other Compacts provide for flat fee
payments to the State rather than payments by percentages based upon net win. CGCC-8 is not
necessary for this stated purpose. :

2. Individual Compact Amendments & MOAs

From the start, the CGCC’s position has been that CGCC-8 does not create any new
rights or obligations, but only fleshes out what the State is entitled to under the existing
Compacts. Many Tribes disagree, viewing the CGCC’s claimed authority to audit class III
gaming operations, and to demand the adoption of MICS that equal or exceed those promulgated
by the NIGC (to name just two), as the assertion of authority beyond what the Compact allows.
Indeed, the State’s recent renegotiation of some 1999 Compacts to expressly provide for such
authority demonstrates that the State lacks such authority in the absence of Compact
amendments. (See Discussion of Legal Authority below.)’ Accordingly, the most obvious

tribal gaming integrity and protect citizens. Under these amendments, patrons have the right to independently

> The State also has negotiated Compact amendments as a means to further its stated interests to confirm M
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alternative to CGCC-8 is for the State to initiate negotiations with each Tribe on a govemﬁwnt-
to-government basis and seek the new rights and obligations it desires through the Compact’s
amendment process.

In addition, some tribes have entered into Memorandum of Agreements (MOAS) with the
State to provide for MICS adoption and audits by the CGCC. This is another alternative to
CGCC-8.

3. Legislative Fix

Another alternative is waiting for the federal government to implement its own CRIT fix,
which it has been pursuing since shortly after the CRIT decision. A federal fix would address the
perceived lack of oversight necessitating CGCC-8, and once in place would render any claimed
State authority redundant and burdensome. Since all Tribes are continuing to enforce minimum
internal control standards that meet or exceed the NIGC MICS, there is no lack of regulation that
warrants immediate action by the State.

4. NIGC Oveljsight Pursuanf to Amended Gaming Ordinances

A number of California gaming tribes have amended their gaming ordinances to
expressly incorporate the NIGC MICS and to vest the NIGC with authority to enforce tribal
compliance with those standards. Other Tribes have indicated their intention to do the same.
(Because the CRIT decision did not affect the NIGC’s authority with respect to financial audits,
or alter the existing independent financial audit requirements in Section 8.1.8 of the Compact and
- 25US.C. §27 10(b)(2)(C), and because gaming ordinances already provide for submission of
these audits to the NIGC, the amendments would not need to address such audits.) These
amendments to gaming ordinances remove the regulatory gap that the State perceives to exist as
a result of the CRIT decision and the resulting NIGC oversight renders any claimed State

authority unnecessary, redundant and burdensome.

5. Agreements between Individual Tribes and the State Gaming Agency

Many Tribes also have indicated a willingness to explore entering into MOAs with the
State Gaming Agency, under which an individual Tribe would reaffirm its adherence to internal
controls at least as stringent as those established by the NIGC and its willingness to enforce
compliance with such standards (whether through its tribal gaming agency or an independent
auditor) and to provide the CGCC with certification of that compliance on an annual (or other
mutually agreed upon) basis.

arbitrate disputes over the play or operation of a game if dissatisfied with the resolution of such dispute by
management and the TGA. Gaming devices are tested to ensure faimess to patrons by the TGA, independent
auditors, and the CGCC, and the results of the independent audit are provided to the CGCC.
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6. Alternative Language to CGCC-8 Provisions

a. Rumsey Proposal

The Rumsey Tribal Gaming Agency submitted an alternative to the CGCC’s proposed
CGCC-8. Under the Rumsey proposal, each tribal gaming agency would maintain a System of
Internal Controls (“SICs”) that would equal or exceed the agency’s established MICS. The
CGCC, in turn, could ensure the Tribe’s compliance with the SICs by conducting compliance
reviews of the Tribe’s gaming operation, including its table games (if applicable). The CGCC
would then provide a written DRAFT report of its findings to the Tribe, which could either
accept or dispute. Disputes that could not be resolved informally or by the full CGCC would
then be subject to the dispute resolution process outlined in Compact Section 9.0.

b. Attorney Work Group Proposal

Circulated by a group of attorneys for a handful of Taskforce members, the attorney work
group (“AWG”) draft would have accepted many of CGCC-8’s provisions, including the '
requirement that each TGA adopt MICS standards applicable to Class III gaming equal to or
more stringent than those established by the NIGC. The AWG draft also would have acceded to
the CGCC’s desire for greater State oversight by agreeing to provide the State Gaming Agency
with copies of the financial audits and MICS Agreed-upon Procedures Reports of the Tribes’
Class ITI gaming operations performed by independent, California-licensed CPAs, as required
under IGRA. Pursuant to this draft, the CGCC would also have access to the CPA’s Agreed-
upon Procedures work papers, the reports and work papers of the internal audit staff, CPA
observation checklists, findings by the CPA and internal audit, any exceptions and responses to
those exceptions. ' ' ' '

Pursuant to this AWG draft, if the Agreed-upon Procedures Report failed to conclude that
the gaming operation was in compliance with required written internal control standards, then
audited corrective action plans were mandated with CGCC input into those plans. If the plans
were not complied with, then the CGCC could conduct its own compliance audit. '

The AWG also proposed a more detailed dispute resolution provision than the one
suggested by the CGCC, which proposed that any disputes concerning the regulation would be
“referred to the full CGCC for review and decision” and then, if necessary, resolved pursuant to
the Compact’s dispute resolution provisions. The AWG’s proposed alternative regulation
maintained the State’s authority to decide a dispute initially, but would have allowed a Tribe to
submit an adverse ruling to binding arbitration, followed by, if necessary, an action to enforce
the arbitrator’s award in a court of competent jurisdiction. If a Tribe refused to comply with an

~ arbitrator’s decision, the State could invoke the Compact’s dispute resolution provisions.

Finaily, the AWG proposed a Sunset Provision providing that CGCC-8 would not apply
to any gaming operation over which the NIGC exercises jurisdiction to monitor and enforce -
Class Il MICS, and that the Tribe would provide to the CGCC a copy of the report issued by the
NIGC. '

S
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E. Legal Authority

California does not have civil regulatory jurisdiction on Indian land absent a federal
statute expressly conferring jurisdiction on the state. Public Law 280 did not confer such
jurisdiction.® The only state civil regulatory jurisdiction that exists over a California Indian »
casino is through a Tribal-State Gaming Compact negotiated pursuant to IGRA. The Compact,
at Section 8.2, expressly provides nothing therein affects the civil or criminal Jjurisdiction of the
state under Public Law 280. .

The CGCC cites to Compact Sections 8.4.1, 8.1.8, and 7.4 as the legal authority for
CGCC-8. (See CGCC “Statement of Need for adoption of Regulation regarding Minimum
Internal Control Standards (CGCC-8),” dated April 6, 2007). However, none of these Compact
Sections provide legal authority for the requirements the CGCC seeks to impose on Tribes and

- Tribal Gaming Agencies through CGCC-8, which would require adoption of internal control

standards at least as stringent as the federal MICS, submission of the financial audit to the
CGCC, and submission to financial and MICS compliance reviews/audits by the CGCC."

The Compact at Section 8.4 provides for “regulations adopted by the State Gaming
Agency in accordance with Section 8.4.1,” which require Association approval. The purpose of
such regulations is to “foster statewide uniformity of regulation of Class IIl gaming operations
throughout the state” so that “rules, regulations, standards, specifications, and procedures of the
Tribal Gaming Agency in respect to any matter encompassed by Sections 6.0, 7.0, and 8.0 shall
be consistent” with that regulation adopted by the state pursuant to Section 8.4.1. Further,
neither the State Gaming Agency nor the Association may adopt regulations that materially alter
express provisions of the Compact or render any such provisions void or a nullity.

Section 8.1 states that the Tribal Gaming Agency is vested with the authority to, and
must, promulgate rules, regulations or specifications (“rules”) governing a series of topics, which
do not include a req7uirement to adopt or enforce the MICS. There is no Compact provision that
refers to the MICS.’ -Simply put, Section 8.4.1 does not authorize a uniform state regulation on
the MICS because it is not a matter encompassed by Section 6, 7, or 8 of the Compact,

Moreover, even if'the MICS had been included in Section 8.1, there is no legal authori
to include in CGCC-8 a compliance review/audit of a casino’s compliance with the MICS.
Section 8.1 expressly provides “the Tribal Gaming Agency shall be vested with authority” to
promulgate rules governing the topics in Section 8.1.1 through 8.1.14 and to ensure their
enforcement in an effective manner. Section 8.1 is a recognition of Tribal Gaming Agency
jurisdiction over these areas. Nothing in Section 8.1 confers jurisdiction on the state to enforce

§See Act of Aug. 15, 1953, ch. 505, 67 Stat. 588 (codified as amended at 18 U.S.C. § 1162, 25 U.S.C. §§ 1321-
1326,28 U.S.C. § 1360). _ T

7 The fact that the MICS was not included is no accident. At the time of the Compact negotiations, the National
Indian Gaming Commission had promulgated federal minimum internal control standards, required tribes to adopt
tribal standards that meet or exceed those federal standards, and enforced compliance with the foregoing. Also,
while some tribes took the position that NIGC lacked jurisdiction under IGRA, California tribes adopted MICS and
the NIGC actively enforced the MICS. Tribes continue to enforce tribally adopted MICS. The State does not have,

and has never had, regulatory authority over these tribal MICS. Therefore, any State regulatory authority in this area

must come about through Tribal-State Compact negotiations.
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the Tribal Gamzng Agency rules pertaining to the gaming operation. Compact Section 7.1
provides that it “is the responsibility of the Tribal Gaming Agency to conduct on-site gaming
regulation and control in order to enforce the terms of this Gaming Compact.”

The Compact could have directly required the gaming operation to comply with specified
requirements on the subjects of Section 8.1.1 through 8.1.14 and could have provided state
jurisdiction to enforce those requirements. Instead, the Compacts recognize the primacy of the
Tribal Gaming Agency and in Section 8.1 expressly reserves to the Tribal Gaming Agency the
authority over enforcement of compliance of the gaming operation w1th the rules it has adopted
pu:rsuant to Section 8.1.

Nor does Section 7.4 confer this jurisdiction. Under Section 7.4, the state may inspect
gaming facility Class III records where reasonably necessary to ensure compliance with the
Compact. Section 7.4 cannot be read to negate Section 8.1, which expressly provides for Tribal
Gaming Agency’s authority and jurisdiction for enforcement. Instead, Section 7.4 authorizes the
state to review the rules governing the subjects of Section 8.1.1 through 8.1.10 to ensure such
rules are in place and to review whether the Tribal Gaming Agency has a mechanism in place to
ensure enforcement in an effective manner. Indeed, the State Gaming Agency has been
conducting this type of comphance review for years through the California Department of
Gambling Control (now the Bureau). The CGCC also recognized the limitations in the 1999
Compacts when it asserted in its budget change proposal for fiscal year 2006-2007 that the state
has “restricted access to financial reports and information related to internal controls over
gaming devices and gaming device revenues. California has limited Compact authority.”®

In short, Section 7.4 and its subsections do not authorize the CGCC to establish minimum
internal control standards for tribal gaming operations, do not authorize the CGCC to mandate
that Tribal Gaming Agencies submit copies of tribal internal control standards and annual audits
(financial or MICS-related) to the CGCC, and do not authorize the CGCC to conduct the

‘comprehensive and unrestricted compliance reviews contemplated under CGCC-8, or require

Tribes to engage in steps to address the CGCC’s review findings.

Finally, Section 8.1.8 requires the Tribal Gaming Agency to adopt a rule requiring an
independent CPA to conduct a financial audit at least annually and to ensure enforcement in an
effective manner. Since these sections clearly establish the Tribal Gaming Agency as the
responsible authority for regulating the annual independent financial audit of the tribal gaming -
operation, Section 8.1.8 does not provide legal authority for the CGCC to require submission of
the financial audit report or to conduct compliance reviews/audits of the financials or of audited
financial statements. In fact, the Compacts contain specific audit provisions for the State to
verify revenue share, which clearly would have been unnecessary if the financial compliance
review/audit proposed by CGCC-8 was authorized under the Compact,

In sum, CGCC-8 cannot confer civil regulatory jurisdiction to the state that was. not
conveyed by the Compact. As such, CGCC-8 is an unauthorized extension of the state’s
authority under the Compact. In the absence of legal authority, the provisions of CGCC-8

® State of California Budget Change Proposal For Fiscal Year 2006-2007 submitted to Department of Finance, at

page 1-8.
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amount to material amendments of the Tribal-State Compacts. As such, they must be negotiated
between the State and the Tribe pursuant to section 12.1 of the Compact. Indeed, the fact that
the 1999 and 2004 Compacts do ot authorize the state to require MICS adoption, submission of
financial audits, or to conduct MICS and financial compliance reviews/audits is evidenced by
new compacts and new memorandum of agreements specifically including these provisions.

F. Duplicative

In his letter of March 30, 2007 to the U.S. Senate Committee on Indian Affairs
(“Committee™), Governor Schwarzenegger told the Committee that “[California’s] approach with
the compacts and state oversight of internal controls has been to complement, rather than
duplicate, NIGC’s activities.” CGCC-8§ is entirely inconsistent with the Governor’s unequivocal
message to the Committee. '

- CGCC-8 is needlessly duplicative in several respects. As stated above, the CRIT decision
 did not alter the existing federal requirements for annual external financial audits found at 25
U.S.C. § 2710(b)(2)(C) or affect in any way the NIGC’s regulatory authority over the conduct
and results of such audits. Section 8.1.8 of the 1999 Compact (and comparable sections of the
new or amended Compacts) place the responsibility for conducting the annual outside audit on
the Tribal Gaming Agency’, an approach consistent with the federal requirement. Thus, the
financial audit requirements contemplated by CGCC-8 are already in place, with NIGC
oversight, and would be entirely duplicative of existing tribal and federal activities.

Additionally, the initial “Statement of Need” for CGCC-8 stated that the proposed
regulation would “guarantee that [the State’s] interest in the revenue sharing that is a part of each
compact is secure.” However, all Compacts with percentage revenue sharing provisions already
include specific audit provisions negotiated to enable the state to verify that such tribal payments
are accurate. (See, for example, sections 5.3(c) and (d) of the 1999 Compacts.) Thus, these
provisions of CGCC-8 needlessly duplicate existing Compact requirements.

With respect to its MICS-related provisions, CGCC-8 is duplicative in that tribes already
have in place standards at least as stringent as the NIGC MICS, and these standards are enforced
by Tribal Gaming Agencies. In addition, in recent weeks a number of California gaming tribes
have amended their Tribal Gaming Ordinances'® to expressly incorporate the NIGC MICS. By
so doing, those tribes have granted the NIGC authority to monitor and enforce tribal compliance
with those standards, up to and including the authority to close non-conforming facilities, under
25U.8.C. §2713 and 25 CFR pt. 542.3(g). The first of these ordinance amendments were
approved by the Chairman of the NIGC, and went into effect, in January, 2008. A number of

? Section 2.20 of the 1999 Compacts, and similar sections of the new or amended compacts, define “Tribal
Gaming Agency” as the person, agency, board, committee, commission, or council designated under tribal law,
including, but not limited to, an intertribal gaming regulatory agency approved to fulfill those functions by the
National Indian Gaming Commission, as primarily responsible for carrying out the Tribe's regulatory
responsibilities under IGRA and the Tribal Gaming Ordinance.

- 9 Section 2.10 of the 1999 Compacts, and similar sections of the new or amended compacts, define “Gaming
Ordinance” as a tribal ordinance or resolution duly authorizing the conduct of Class III Gaming Activities on the

Tribe's Indian lands and approved under IGRA. l 54
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~ additional tribes have announced their intention to similarly amend their Gaming Ordinances in
the near future. : ‘

With respecf to these tribes in particular, and with respect to all tribes if and when
- Congress adopts “CRIT-fix” legislation, the MICS-related provisions of CGCC-8 needlessly
duplicate tribal and federal regulatory activities with no offsetting benefit.

III. Recommendation

For the foregoing reasons, the Association Regulatory Standards Taskforce recommends
that the Association find that draft CGCC-8, as presented to the Taskforce for consideration, is
unnecessary, unduly burdensome, and unfairly discriminatory. Accordingly, CGCC-8, as
drafted, should not be adopted as a proposed regulation for presentation to the Association.
Furthermore, if the draft proposed regulation is adopted and presented to the Association, the
Taskforce recommends that the Association disapprove CGCC-8.

155
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Exhibit A19

AUGUSTINE GAMING COMMISSION

84-001 Avenue 54 * Coachella, CA 92236 ¢ (760) 398-2531 * Fax (760) 391-5094

Dean Shelton, Chairman : o
California Gambling Control Commission e
2399 Gateway Oaks, Suite 220

Sacramento, California 95833

RE: Uniformed Tribal Gaming Regulation CGCC-8

Dear Mr. Shelton and Fellow Commi_ssioners:

The purpose of this letter is to strongly advise the California Gambling Control

- Commission (Commission) that the proposed Commission Regulation CGCC-8

“Minimum Internal Control Standards” is unnecessary, unduly burdensome, costly,
and constitutes a major amendment to the California Tribal-State Gaming Compact
(Compact) that was negotiated between the Governor of the State and the Tribes in
the 1999 Compact. In addition, the Regulation, in its present form, has been

‘significantly amended and should be sent back to the Tribal-State Regulatory

Association (Association) for further review.

The State contends that since the United States District Court of Appeals District of
Columbia ruled in the Colorado River Indian Tribes vs. N.I.G.C. (CRIT), that -
N.I.G.C. no longer has compliance authority. When in fact the presiding Judge, John
D. Bates, “expressly cautioned” that the decision did not mean that N.I.G.C. would
never have jurisdiction over class III gaming. In fact, in April of this year N.I.G.C.
conducted a site inspection at Augustine Casino and reviewed Key and Primary

- Management licensing procedures, EPROM control, sensitive key control, and card
- inventory for compliance with the Federal Minimum Internal Control Standards

(MICS). In their subsequent letter regarding their site visit they indicated that during
their next visit they would review, among other procedures the Surveillance
Operation. It is clear that the strength of the National Indian Gaming Commission’s
compliance authority lies with the Tribal Ordinance, which must be approved by the
Chairman of the National Indian Gaming Commission and is still in affect. Thus a
MICS amendment to the Compact is redundant and unnecessary.

In addition, the Association worked together for over a year to consider the State’s
proposed amendment (Regulation CGCC-8). After all of the dedicated work, many

|56
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Exhibit A20

SUSANVILLE INDIAN
RANCHERIA T TR

November 18, 2008

VIA U.S. MAIL

~ California Gambling Control Commission
2399 Gateway Oaks Drive, Suite 220
Sacramento, 95833-4231

Attn: Chairman Dean Shelton

Re: - Re-Adoption of CGCC-8 (Minimum Internal Control Standards)
Dear Chairman Shelton:

The Susanville Indian Rancheria (Tribe) provides the following responses to the

California Gambling Control Commission’s (CGCC) re-adoption of proposed uniform
CGCC-8.

The Tribe is greatly concerned that the CGCC has decided to re-adopt CGCC-8 despite

- the overwhelming opposition and disapproval by the Tribal State Association after a very
lengthy review period. Specifically, the CGCC was privy to, over the course of some . -
twenty (20) months, numerous arguments against CGCC-8’s implementation and
adoption in various forms and CGCC-8’s structural flaws. To this end the CGCC has so
far failed miserably in its attempt to both justify the need for CGCC-8 and its re-adoption
as a regulation, but most disturbing is the announced intent to promulgate CGCC-8
outside the agreed upon procedures for implementing gaming regulations in conjunction
with the Tribal-State Association (Assomatlon) contained in the various versions of the
Tribal-State Compact.

First, the means of re-adoption and the CGCC’s refusal to submit CGCC-§ to the
Association for a vote of approval is inconsistent with the language of the 1999 Tribal- .
State Compact (Compact), contractual language that the Tribe agreed to with the State of
California and relies upon, which specifically states:

“...no State- Gaming Agency regulation shall be effective with respect to
the Tribe’s Gaming Operation unless it has first been approved by the
Association and the Tribe has had an opportunity to review and comment
on the proposed regulation...” !

This simple two-part process could not be clearer. However, the apparent failure of the

CGCC to forward the re-adopted version of CGCC-8 to the Association following the
CGCC’s re-adoption for the requisite approval is most troubling to the Tribe and smacks

! See Tribal-State Compact at Section 8.4.1 (a). L lgg
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of both unilateralism and paternalism, and is shameful in light of the lessons learned
during the State’s infancy, during the State’s early years of its dealings with Indians.? If
the Tribe cannot rely on the agreed upon Compact language of Section 8.4.1, in its
entirety, for practical purposes the Tribe cannot reasonably rely on the State to honor any

-of its commitments or language contained within the Tribe’s Compact or the various

Compacts in existence.

Second, the CGCC cannot justify the need for CGCC-8. In its Detailed Response to
Trlbal-State Association Objections to Minimum Internal Control Standards (MICS)
(CGCC-8)’, the CGCC makes various justifications for the implementation of CGCC-8,
which include: the presumed vacuum in regulation left by the Colorado River Indian
Tribes decision; the State Gaming Agency’s Authority under the various Compacts,
Applications outside Tribal Gaming, uniformity in regulations, absence of alternatives to
regulation and regulatory duplication. These points are discussed in detail below.

!

i. The CRIT Decision

In its support of CGCC-8 the CGCC argues fhét the Colorado River Indian Tribes (CRIT)
decision and a supposed “vacuum” in regulation is the chief component for the policy
rational behind the implementation of CGCC-8. However, this rational is misguided and

although the CRIT decision held that the National Indian Gaming Commission (NIGC)

lacked the authority to promulgate or enforce Minimum Internal Control Standards for
Class III gaming, under basic contract law, the decision cannot unilaterally, nor does it,
alter the terms of any of the Tribal-State Compacts.*

The State could have addressed its MICS concerns at the time of entering its 1999 Tribal-

State Compact with sixty-one (61) tribes, but it failed to do so. Additionally, in

subsequent compacts, the State also failed to include any reference to or negotiate for

MICS provisions until 2006—and in doing so, MICS was included as a negotiated

bargained for exchange. Thus, in the absence of the State demonstrating a concern for

MICS, introduction of the CGCC-8, some nine-years after signing its initial Tribal-State
Compact, is unjustified. Moreover, the absence of any need for a State mandated MICS

within the last nine (9) years is telling and infers that until the CGCC’s introduction of

CGCC-8, the State believed whole heartedly that the Compact provided the Tribes with ~
the primary responsibility over tribal gaming regulation, including MICS.

2 It should be noted that when the Association previously disapproved a different proposed regulation,
specifically CGCC-7, consistent with Section 8.4.1, the CGCC revised the disapproved regulation
addressing noted deficiencies, re-adopted the revised version and then appropriately presented CGCC-7
back to the Association for approval prior to being sent to the tribes for comment and ultimately
implemented.

* See CGCC’s Detailed Response to Tribal-State Association Objections t6 Minimum Internal Control
Standards (MICS) (CGCC-8).

* See Colorado River Indian Tribes v. NIGC, 466 F.3d 134 (D.C. Cir. 2006).
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Additionally, included within its CRIT premise of need is that CGCC-8 is required to
preserve independent oversight of Tribal MICS compliance, which will in turn increase
public confidence in tribal gaming. The CGCC has not provided any evidence
demonstrating a lack of independent oversight within tribal gaming, or evidence that the
public lacks confidence in any of the games or devices operated by California tribes.
Alternatively, the results of the Tribal Regulators Networking Group survey indicate
otherwise, that the NIGC’s federal MICS remams the standard for tribal gaming
operations in California, notwithstanding CRIT.> Additionally, the general public is
likely unaware of the purpose or existence of MICS and to allege that public confidence
will increase due to the implementation of CGCC-8 is unsupportable.

Finally, the CGCC’s use of the CRIT decision as the basis of CGCC-8’s implementation
also fails to address the regulations inclusion of financial audits. The CRIT decision does:
not touch upon nor address the role assumed by the NIGC concerning financial audits nor
does the decision alter and/or modify the requirement of a yearly independent financial
audit as set forth under Section 8.1. 8 of the Compact and Indian Garmng Regulatory Act
(IGRA) at 25 U.S.C. 2710(b)(2)(C) As this federal requirement remains untouched by
the CRIT decision, there appears to be no legitimate reason for the inclusion of: ﬁnancml
audits within CGCC-8.

il Lég_al Authority

~ The CGCC cites to Compact Sections 8.4.1, 8.1.8 and 7.4 as the legal authority for
implementing CGCC-8. (See CGCC “Statement of Need for Adoption of Regulation
regarding Minimum Internal Control Standards (CGCC-8),” dated April 6, 2007).
However, none of these Sections provide any legal authority for CGCC to unilaterally
impose CGCC-8 upon the Tribes outside of the agreed upon procedures set forth in
Section § of the various compacts.

Compact Section 8.4 provides for “regulations adopted by the State Gaming Agency in

| accordance with Section 8.4.1,” which require Association approval. The purpose of this -
regulatory adoption process is to “foster statewide uniformity of regulation of Class III
gaming operations throughout the state “so that ‘rules regulations, standards,
specifications, and procedures of the Tribal Gaming Agency in respect to any matter
encompassed by Sections 6.0, 7.0 and 8.0 shall be consistent.” Thus, in the absence of
complying with Section 8.4, uniformity in gaming regulations is compromised.
Additionally, nowhere within the Compact does it provide the State the authority for
unilateral adoption of regulations or to materially alter express provisions of the Compact
or render any provisions null, void or unnecessary. :

> See attached Tribal Regulators Networking Survey
$25U.S.C §2710 et seq.

(U8}
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Materially altering express provisions of the Compact and or interpreting it in a manner
wholly inconsistent with the written Compact language is exactly what the CGCC is
attempting to accomplish to justify its adoption of CGCC-8. In its October 1, 2008
Explanatory Summary of Proposed Changes to CGCC-8 Minimum Internal Control
Standards (MICS)(Amended Form Dated October 1, 2008) to be Considered 4t the
October 14, 2008 Meeting, CGCC Chief Counsel, Evelyn M. Matteucci, referenced the
Boghos v. Certain Underwriters at Lloyd’s of London case.in support of the proposition
that the CGCC may adopt CGCC-8 outside the process set forth in the various forms of
the Compact.” However, a review of the Bogus case, at footnote 1, ironically states that
“where language is clear and express, it governs.”® A review of Section 8.4 indicates
there exists no ambiguity within the express written language requiring the interpretation

‘permitted by Bogus, much less interpretation and/or deviation from the express and

unambiguous language set forth by the various Compacts. In short, Mrs. Matteucci s
Compact interpretation and language wizardry is nothing more than a half hearted
attempt to create a favorable legal interpretation and cloud the meaning of an otherwise
perfectly clear regulatory approval process.

iii. Applications Outside Tribal Gaming

' The CGCC readily admits that there presently exist no MICS provisions for any other

form of gaming within the State of California. And although the State spent time and
effort drafting MICS provisions for California’s cardrooms, the cardroom industry and its
various working groups, arrived at the conclusion that the final product revealed a lack of
understanding of the purpose of MICS and how they should be applied in a cardroom

-environment. Moreover, the MICS provisions presented were a composite of NIGC’s

MICS and various other MICS statutes from other gaming states. As of the date of the
February 2008, Association Regulatory Standards Taskforce Final Report Statement of

~ Need Re: CGCC-8 report, some five years after the State’s 2003 attempt to draft MICS

provisions, no cardroom MICS provisions have been adopted.

Ironically, concerning cardroom regulation the CGCC has plenary authority to adopt and
implement MICS upon non-tribal gaming facilities throughout California. And although
cardrooms and tribal gaming facilities have similar operational requirements, namely
table games operations, currency drop and count and surveillance departments, the State
does not, nor has it required, card rooms to implement MICS provisions. The fact that
CGCC has permitted cardrooms to operate without MICS is both telling and

_ discriminatory. It is also disturbing that the State does not act when it has plenary

authority over a billion dollar cardroom industry, but affirmatively acts to impose its will
upon California’s tribal gaming industry, when it lacks the authority to do so.

7 See Boghos v. Certam Underwriters at Lloyd’s of London (2005) 36 Cal.4™ 495)
¥ Bank of the West v. Superzor Court (1992) 2, Cal.4™ 1254, 1264.
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iv. Uniformity in Regulation

The CGCC next alleges that CGCC-8 will “foster uniformity” within California’s tribal
gaming regulatory environment. CGCC-8 is not required to foster uniformity, because
uniformity already exists. A Tribal Networking Group survey indicates that NIGC MICS
remain the minimum staridards for internal controls for California Indian tribes, despite
the CRIT holding. Moreover, the fact is that Indian tribes, including California tribes,
first supported the adoption of MICS to protect the integrity of Indian gaming as well as
protecting tribal assets, the very heart of the purpose and policy of Indian gaming as set
forth under the IGRA. Those tribes who were members of the National Indian Gaming
Association (NIGA) in the 1990’s initiated what was referred to as the “MICS Work
Group”, and tribes voluntarily offered the services of their professionals, including
internal auditors, accountants, gaming commissioners, managers, attorneys etc., in
developing a model MICS to be used by gaming trlbes

This model of cooperative 'MICS adoption is in stark contrast to the draconian adoption
of MICS outside the legal parameters of adoption included in the various Compacts and
which again smacks of unilateralism and paternalism. Moreover, compact regulatory
uniformity will be very difficult to accomplish given the State’s penchant for negotiating
compact provisions with different goals and objectives. If the State truly wanted to create
uniformity in regulation, it should have continued to use the 1999 model compact as
opposed to deviating 'from it.

If the State, after permitting uniformity to go by the ways1de wishes to advance
uniformity in regulation, it may do so by requesting each tribe adopt the NIGC MICS via
compact amendments, as it recently did so with four re-negotiated compacts. These
compacts included a Memorandum of Agreement (MOA) whereby the tribes agreed to
implement the NIGC MICS and submit to enforcement and auditing by the State Gaming
Agency. Absent arms length negotiations as noted by these recent compact amendments,
the unilateral adoption of CGCC-8 is unnecessary. Moreover, the use of MOA'’s is proof
that there is a viable alternative to addressmg the State’s MICS concerns outside of

- CGCC-8.

Pursuant to the terms of the Compact, the best and most appropriate approach to
addressing the State’s MICS concerns would be through compact negotiations with the
Tribe—not through regulatory and political bureaucracy. Moreover, addressing the
State’s MICS concerns through an amendment of the Compact is the only true means of
maintaining respect for tribal sovereignty, and is consistent with the State’s established
practice in dealing with other California gaming tribes. In the absence of respecting
tribal sovereignty, the Tribe will have no choice but to seek all means of protecting and
defending its interests from what the Tribe believes is a unilateral and unnecessary

ez
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expansion of the State’s regulatory role over tribal gaming through the proposed CGCC-
8. -

v. Alternatives to-CGCC-S

Presently, California tribes are overwhelmingly opposed to CGCC-8. Additionally, as
noted in the Detailed Response to Association Objections to Minimum Internal Control
Standards (MICS) (CGCC-8), seven tribes, and the California Department of Justice-
Bureau of Gambling Control, provided comments opposing the CGCC’s implementation
of CGCC-8 in a manner that is both inconsistent with the express written provisions of
the various Compacts and in a manner that is disrespectful to the tribes themselves.’
Both the tribes and Department of Justice made suggestions varying from No CGCC-38, to
individual compact amendments and/or MOA’s, legislative fixes, NIGC oversight and
agreements between the State, tribes and CGCC. These alternatives are telling, and
demonstrate a willingness by California tribes to engage the CGCC in its MICS concerns
and attempt to formulate a reasonable and acceptable means of both addressing MICS
and implementing and imposing it upon themselves.

Finally, CGCC-8 provides for an unequivocal expansion of the CGCC’s oversight role by
impermissibly establishing State mandated MICS—which are currently within the sole
regulatory authority of the Tribe’s gaming agency pursuant to the Section 8.1 of the
Compact. Moreover, the Tribe finds that CGCC-8 is entirely unnecessary, unduly
burdensome and duplicative in light of the requirements contained in the Susanville
Indian Rancheria Gaming Ordinance (Ordinance) as approved by the National Indian
Gaming Commission (NIGC) on March 23, 2005, in accordance with the Indian gaming
Regulatory Act. Specifically, Section 4.19.1(1) of the NIGC approved Ordinance
provides that the Tribe’s Gaming Commission shall promulgate such regulations, policies
and procedures as are necessary to carry out the orderly performance of its duties and
powers, including, but not limited to, MICS at least as stringent as those issued by the
NIGC (25 CFR 542). This NIGC approved system of establishing MICS is vastly
different than having the CGCC mandate a particular set of MICS, establish enforcement
procedures and alter the Compact in unilateral fashion. Furthermore, the NIGC approved
Ordinance is entirely consistent with the agreed upon duties and authority granted to the
Tribe’s Gaming Commission pursuant to Compact Section 8.1.

The Tribe therefore opposes CGCC-8 and additionally incorporates by reference those
deficiencies and objections noted i m the February 2008, Association Regulatory
Standards Taskforce Final Report We respectfully urge the CGCC, to consider the

® See Tribal and Department of Justice-Bureau of Gambling Control, correspondence, included in the

CGCC’s Detailed Response to Association Objectives to Mmlmum Internal Confrol Standards (MICS)

(CGCC-8), Exhibits A-1-A-8.

19 See Attached February 13, 2008, Association Regulatory Standards Taskforce Final Report.
6
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above when advancing and considering the imposition of CGCC-8 upon the Tribe. We
hope you reconsider your position and that the State immediately change course and
address MICS in the only appropriate manner—through government-to-government
negotiations in accordance with the IGRA.

: Slncerely,

Mr. @DIXOH

Tribal Chairman
Enclosures 2)

Cc:  Susanville Indian Rancheria Gaming Commission
Philip Hogen, Chairman, National Indian Gaming Commission
Arnold Schwarzenegger, Governor, State of California
Jerry Brown, Attorney General, State of California
Dave Cox, Senator, California First District
Rick Keene, Assemblyman, California 3™ Assembly District
Matthew Campoy, Acting Director, Bureau of Gambling Contro]

h Rosette & Associates, PC
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ASSOCIATION REGULATORY STANDARDS TASKFORCE
FINAL REPORT STATEMENT OF NEED RE. CGCC-8
FEBRUARY 13,2008 ‘

I INTRODUCTION

The California Gambling Control Commission (the “CGCC”) submitted a draft proposed
regulatory standard, CGCC-8, to the Tribal-State Association (the “Association”) on July 11,
2007, prior to its adoption by the CGCC. The Association, in accordance with its adopted
Protocol for Submission of Proposed State Regulatory Standards to the Association (the
“Protocol”), created an Association Regulatory Standards Taskforce (the “Taskforce”) to review
CGCC-8. The Taskforce held its first meeting on Wednesday, August 8, 2007. The CGCC then

‘submitted a revised proposed regulation to the Taskforce on September 7, 2007. Subsequent
meetings were held on September 11, 2007, November 7, 2007, and January 9, 2008. These
meetings were attended by a majority of the tribal regulators and representatives from the State
of California (the “State”). :

The purpose of the Taskforce meetings was to discuss proposed criteria and information
necessary to analyze and review the proposed regulation. Pursuant to the Protocol, the Taskforce
is charged with providing a Statement of Need for the proposed regulation, including the
rationale for the need based upon fact or policy. The Taskforce in developing this Statement of
Need may consider the following: (i) economic impact on gaming operations, including whether
the proposed regulatory standards impact small operations differently than large operations; (ii)
whether the standard or policy embodied by these proposed regulatory standards is or will be
applied to gaming facilities other than Indian casinos, such as card rooms and race tracks; if not
whether there is any disparate impact or discriminatory effect created by the proposed regulatory
standards; (iii} whether the proposed regulatory standards fosters uniformity; and (iv)
alternatives to the proposed regulatory standards; (v) provide a statement of legal authority; (vi)
if basis for regulatory standards is factual rather than policy based, address whether the proposed
regulatory standards are duplicative. See Protocol for Submission of Proposed State Regulatory
Standards to the Association, Amended January 21, 2004, Section (B)(2)(b).

In accordance with these duties, the Taskforce Chairman respectfully submits this final
report and Statement of Need to the Association.

IL STATEMENT OF NEED

. The CGCC has cited different rationales for CGCC-8. One rationale cited in the
regulation is that the CRIT decision’ “changed the contours” of a basic Tribal-State Compact
premise that regulatory jurisdiction lies with federal, state and tribal governments when it held
that the National Indian Gaming Commission (the “NIGC”) does not have the authority to

promulgate or enforce Minimum Internal Control Standards (“MICS™) for Class III gaming.
(Section (a) of CGCC-8.) :

! Colorado River Indian Tribes v. NIGC, 466 F.3d 134 (D.C. Cir. 2006). ' E 5
. v 1
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However, the CRIT decision does not and cannot change the terms of the Compact. The
State could have expressly addressed the inclusion of MICS in the original 1999 Compacts, but -
did not do so.? Nor was this done in subsequent amendments, as the State of Arizona did when it
negotiated new Compacts with Arizona tribes in 2003. The 2003 Arizona Compacts expressly
require gaming tribes in that state to implement MICS, as amended from time to time. The
CGCCs attempt to adopt and enforce the NIGC MICS as statewide regulations is an improper
attempt to amend the terms of the Tribal-State Compact in circumvention of section 12.1 of the
Compact.

The CGCC also contends that its proposed regulation is needed “to preserve the benefits
of independent oversight of Tribal MICS compliance” and “serve to increase public confidence
that Tribal gaming meets the highest regulatory standards.” CGCC-8, subdivision (a). However,
the results of the Tribal Regulator Networking Group’s survey demonstrate that the NIGC MICS
remain the applicable standards for tribal gaming operations in California, notwithstanding the
CRIT decision. Thus, the rationale that CGCC-8 is needed to maintain uniform MICS for tribal
gaming operations in California is also invalid. (See also Section VI(A), (B) below, addressing

- the necessity of CGCC-8).

The rationale that the regulation is needed to address the CRIT decision also does not
explain why CGCC-8 contains provisions requiring financial audits. The CRIT decision did not
affect the role the NIGC plays with respect to financial audits or alter the existing requirements
for annual external financial audits found in both section 8.1.8 of the Tribal-State Compact and
Indian Gaming Regulatory Act of 1988 (the “IGRA™)® at 25 U.S.C. § 2710(b)(2)(C). Since the
regulatory scheme relating to annual financial audits remains untouched by the CRIT decision,
there is no legitimate basis for including the financial audit provisions in CGCC-8.

A. Economic Impact on Gaming Operations

The provisions of CGCC-8 requiring adoption of the NIGC MICS and an annual
“Agreed-Upon Procedures” audit would not pose a significant economic impact because, as
stated above, these requirements are already enforced by Tribal Gaming Agencies. The
requirement in CGCC-8 for an annual audit of the gaming operation’s financial statements also
does not pose a significant economic impact because this requirement is already found in the
IGRA, gaming ordinances and the Tribal-State Compact.

However, the provisions of CGCC-8 authorizing the CGCC to conduct undefined “on-
site compliance reviews™ and requiring tribes to work with the CGCC to resolve any disputed
findings of the CGCC’s compliance review may pose a significant economic impact on tribal

- gaming operations, particularly for smaller tribal gaming operations. Costs include the staff time
dedicated to producing records and escorting CGCC staff in conducting comprehensive
reviews/audits in addition to the cost of audits already being performed. The unrestricted

? The abserice of the MICS was a product of negotiations among the parties during the compacting process. See

footnote 7. ' .
*25U.8.C. § 2701 et seq. ' : ' %
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compliance reviews contemplated by CGCC-8 could require a tribe to devote a great deal of staff
time to responding to the state auditors and their findings.* '

B. Application to Card Rooms

The CGCC acknowledges that there are no MICS in place for non-tribal gaming facilities
in California. Beginning in 2003, the State spent the better part of a year drafting MICS for the
card rooms, eventually presenting them to representatives of the card rooms during a meeting in
2004. The reaction was decidedly negative as the State had not consulted with the advisory
group of card room executives and attorneys, established for this very type of endeavor, during
the year long drafting period and the final product revealed a concerning lack of understanding
of MICS in general and how they should be applied to the card rooms. The State’s MICS were a
conglomeration of the NIGC' MICS and various statutes from Nevada and New J ersey. Asof
~ this report in 2008, five years later, no further MICS applicable to card rooms have been
adopted.

CGCC-8’s very existence thus represents a discriminatory approach to gaming regulation
by the CGCC, which is all the more troubling because the CGCC has plenary jurisdiction to
regulate non-tribal gaming facilities in California. Although the card rooms and tribal gaming
Tacilities have in common some internal operations that inarguably require oversight — such as
table games operations, currency drop and count and surveillance — the State does not require
card rooms to implement MICS. Indeed, the State puts precious few requirements upon the card
rooms such as a gambling license requirement, additional tables’ requests and rules regarding
third-party providers of proposition player services. This is 70 the case for tribal gaming
operations, which have both federal and tribal oversight in addition to state oversight. The
failure of the CGCC to impose MICS on non-tribal gaming facilities creates a true regulatory
~ void and one that truly demands the State’s immediate attention.

- The fact that the CGCC has permitted non-tribal gaming facilities to operate without
MICS for years but imposed such standards on tribal gaming operations almost immediately
- after the CRIT decision is telling. It suggests that the CGCC either ignores the fact that
California tribes follow the NIGC MICS or does not respect the ability of tribal gaming agencies
to enforce such standards, or both. It is disturbing that the State feels no urgency to exercise its
unquestioned authority over the billion dollar a year card room industry and apparently feels
compelled to impose an ill-advised and unnecessary regulation upon the tribal gaming facilities.

C. Fosteriﬁz Uniformity

CGCC-8 is not needed to foster uniformity because uniformity already exists. As noted
above, a Tribal Regulator Networking Group survey shows that the NIGC MICS remain the
minimum standards for California tribes despite the CRIT decision. v '

*In addition, the lack of experience of a newly formed agency conducting these comprehensive |

reviews/audits may increase the economic impacts. , - I E 7
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It may be a little known fact that it was primarily Indian Tribes, including California
Tribes, not the States that first supported the adoption of MICS to protect the integrity of Indian
Gaming as well as the assets of the Indian Tribes in a uniform manner. Those Tribes who were
members of the National Indian Gaming Association (NIGA) in the 1990s initiated what was
termed a “MICS Work Group,” and Tribes voluntarily offered the services of their professionals
including internal auditors, accountants, gaming commissioners, gaming managers, attorneys,
etc. to develop a model MICS to be used by any gaming Tribes, especially those Tribes who did
not have the expertise and/or resources to develop their own MICS, so that those Tribes which
were just starting out would have the ability to protect the integrity of their gaming operations.
This NIGA MICS were used voluntarily by Tribes for many years, until the NIGC decided that
they wanted to promulgate a Federal MICS. It is a well established fact that a large portion of
the first MICS promulgated as a regulation by the NIGC was based primarily upon the product of
that MICS Work Group.

In any event, the goal of fostering uniformity is not necessarily one that can or should be
expected given the numerous varied Tribal-State Compacts that have been negotiated since the
original 1999 Compacts. With respect to the issue of MICS in particular, the four most recently

- negotiated Compacts include Memoranda of Agreement (“MOA”™) under which those tribes have _
- agreed to implement the NIGC MICS and to submit to enforcement and auditing by the State -

Gaming Agency. These concessions were arrived at through Tribal-State Compact negotiations.
It is improper for the same requirements to be imposed in blanket fashion on all California
gaming tribes under the auspices of a statewide gaming regulation when the MOAs stand as

proof that such requirements are in the nature of Compact amendments.

D. Alternatives to CGCC-8

Since circulating its first draft of CGCC-8 in late March 2007, the CGCC has met with
strong opposition from tribal gaming regulators on a number of fronts. Most, if not all;
Taskforce members questioned the need for the regulation because the State had (and still has)
failed to show any deficiency with the status quo. Many Taskforce members also viewed the
regulation as a wholesale amendment of the 1999 Compact — and thus the proper subject of
renegotiations with the State — rather than an elaboration or clarification of what the Compact
already permitted. Nonetheless, in the spirit of good faith, and in response to repeated requests
by the CGCC, tribal gaming regulators and tribal attorneys proposed alternatives language to the
objectionable portions of CGCC-8 as well as viable alternatives to the regulation itself. The
proponents of these alternatives did not purport to speak on behalf of all or even most of the

‘other members of the Taskforce, but hoped to spur discussions that would result in a compromise

approach that most of the parties could live with.

The CGCC rejected not only the alternatives to CGCC-8 but also the propbsed language
that would have left the CGCC’s version of CGCC-8 largely intact. A brief description of the
proposed alternatives follows.

1. No CGCC-8: maintain the status quo
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The CGCC proposed CGCC-8 to address the supposed regulatory void created by the
CRIT decision. Yet, despite repeated requests from Taskforce members, the CGCC failed to
show — indeed, made no effort to show — that the State needed greater oversight. This is
unsurprising because the existing practices of Tribal Gaming Agencies, coupled with the
- regulatory regime established by the existing Compacts, ensure that tribal gaming in California
meets or exceeds the highest regulatory standards. '

California Tribes have adopted the NIGC MICS as their own internal control standards,
and submit to annual compliance and financial audits by independent licensed CPAs. These
financial audits are submitted to the NIGC pursuant to federal regulations. In addition, Section
8.1.8 of the Compact requires Tribes to conduct “an audit of the Gaming Operation, not less than
annually, by an independent certified public accountant, in accordance with the anditing and
accounting standards for audits of casinos of the American Institute of Certified Public
Accountants.” Moreover, the Compact at Section 7.4 gives the State the right to ensure the

independent audit has been conducted by inspecting Class III tribal gaming papers and records. ‘

Tribes in California direct significant funds to fulfilling their role as the primary
regulators under the Compact. The Rose Institute of State and Local Government projects tribal
gaming commission annual budgets totaling $90,282,837, an average of more than $1.5 million
per Tribe. See Study of Gaming Regulatory Agency Expenditures of California Tribes,
September 2007 at page 5. Id. Surveyed Tribes employ 1,833 employees in their gaming
agencies, with an average size of 32 employees per regulatory agency. Id. Comparing the
* regulatory budgets of California gaming Tribes and Nevada casinos, the Rose study determined
that the Tribes spend more than six times what the Nevada operations spend per machine. Id, at
page 6 (31560.85 vs. $241.34). ’

The CGCC also stated that CGCC-8 would fulfill the objective of securing the State’s’
share of the revenue under the Compacts. (See CGCC 4/6/07 Statement of Need). However,
Compacts with percentage revenue sharing provisions already include specific audit provisions
negotiated to enable the state to verify accurate payments. Other Compacts provide for flat fee
payments to the State rather than payments by percentages based upon net win. CGCC-8 is not
necessary for this stated purpose. o

2. Individual Compact Amendments & MOAs

From the start, the CGCC’s position has been that CGCC-8 does not create any new
rights or obligations, but only fleshes out what the State is entitled to.under the existing
+ Compacts. Many Tribes disagree, viewing the CGCC’s claimed authority to audit class ITI
gaming operations, and to demand the adoption of MICS that equal or exceed those promulgated
by the NIGC (to name just two), as the assertion of authority beyond what the Compact allows.
Indeed, the State’s recent renegotiation of some 1999 Compacts to expressly provide for such
authority demonstrates that the State lacks such authority in the absence of Compact
amendments. (See Discussion of Legal Authority below.)® Accordingly, the most obvious

> The State also has negotiated Compact amendments as a means to further its stated interests to confirm
tribal gaming integrity and protect citizens. Under these amendments, patrons have the right to independently - , E 3
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alternative to CGCC-8 is for the State to initiate negotiations with each Tribe on a government-
to-government basis and seek the new rights and obligations it desires through the Compact’s
amendment process. '

In addition, some tribes have entered into Memorandum of Agreements (MOAs) with the
State to provide for MICS adoption and audits by the CGCC. This is another alternative to
CGCC-8. . ' '

3. Legislative Fix

Another alternative is waiting for the federal government to implement its own CRIT fix,
which it has been pursuing since shortly after the CRIT decision. A federal fix would address the
perceived lack of oversight necessitating CGCC-8, and once in place would render any claimed
State authority redundant and burdensome. Since all Tribes are continuing to enforce minimum
internal control standards that meet or exceed the NIGC MICS, there is no lack of regulation that
warrants immediate action by the State.

4. NIGC Oversight Pursuant to Amended Gaming Ordinances

A number of California gaming tribes have amended their gaming ordinances to
expressly incorporate the NIGC MICS and to vest the NIGC with authority to enforce tribal
compliance with those standards. Other Tribes have indicated their intention to do the same.
(Because the CRIT decision did not affect the NIGC’s authority with respect to financial audits,

or alter the existing independent financial audit requirements in Section 8.1.8 of the Compact and
25 U.S.C. §2710(b)(2)(C), and because gaming ordinances already provide for submission of
these audits to the NIGC, the amendments would not need to address such audits.) These
amendments to gaming ordinances remove the regulatory gap that the State perceives to exist as
a result of the CRIT decision and the resulting NIGC oversight renders any claimed State
authority unnecessary, redundant and burdensome.

S. Agreements between Individual Tribes and the State Gaming Agency

Many Tribes also have indicated a willingness to explore entering into MOAs with the
State Gaming Agency, under which an individual Tribe would reaffirm its adherence to internal
controls at least as stringent as those established by the NIGC and its willingness to enforce
compliance with such standards (whether through its tribal gaming agency or an independent
auditor) and to provide the CGCC with certification of that compliance on an annual (or other
mutually agreed upon) basis.

arbitrate disputes over the play or operation of a game if dissatisfied with the resolution of such dispute by
management and the TGA. Gaming devices are tested to ensure faimess to patrons by the TGA, independent
auditors, and the CGCC, and the results of the independent audit are provided to the CGCC.
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6. Alternative Language to CGCC-8 Prdvisions

a. Rumsey Proposal

The Rumsey Tribal Gaming Agency submitted an alternative to the CGCC’s proposed
CGCC-8. Under the Rumsey proposal, each tribal gaming agency would maintain a System of
Internal Controls (“SICs”) that would equal or exceed the agency'’s established MICS. The
CGCC, in turn, could ensure the Tribe’s compliance with the SICs by conducting compliance
reviews of the Tribe’s gaming operation, including its table games (if applicable). The CGCC -
would then provide a written DRAFT report of its findings to the Tribe, which could either
accept or dispute. Disputes that could not be resolved informally or by the full CGCC would
then be subject to the dispute resolution process outlined in Compact Section. 9.0.

b. Attorney Work Group Proposal

Circulated by a group of attorneys for a handful of Taskforce members, the attorney work
group (“AWG”) draft would have accepted many of CGCC-8’s provisions, including the
requirement that each TGA adopt MICS standards applicable to Class III gaming equal to or
more stringent than those established by the NIGC. The AWG draft also would have acceded to
the CGCC’s desire for greater State oversight by agreeing to provide the State Gaming Agency . .
with copies of the financial audits and MICS Agreed-upon Procedures Reports of the Tribes’
Class III gaming operations performed by independent, California-licensed CPAs, as required
under IGRA. Pursuant to this draft, the CGCC would also have access to the CPA’s Agreed-
upon Procedures work papers, the reports and work papers of the internal audit staff, CPA
observation checklists, findings by the CPA and internal audit, any exceptions and responses to
those exceptions. :

Pursuant to this AWG draft, if the Agreed-upon Procedures Report failed to conclude that
the gaming operation was in compliance with required written internal control standards, then
audited corrective action plans were mandated with CGCC input into those plans. If the plans
were not complied with, then the CGCC could conduct its own compliance audit.

The AWG also proposed a more detailed dispute resolution provision than the one
suggested by the CGCC, which proposed that any disputes concerning the regulation would be
“referred to the full CGCC for review and decision” and then, if necessary, resolved pursuant to
the Compact’s dispute resolution provisions. The AWG’s proposed alternative regulation
maintained the State’s authority to decide a dispute initially, but would have allowed a Tribe to
submit an adverse ruling to binding arbitration, followed by, if necessary, an action to enforce
the arbitrator’s award in a court of competent jurisdiction. If a Tribe refused to comply with an
arbitrator’s decision, the State could invoke the Compact’s dispute resolution provisions.

Finally, the AWG proposed a Sunset Provision providing that CGCC-8 would not apply
to any gaming operation over which the NIGC exercises jurisdiction to monitor and enforce
Class Il MICS, and that the Tribe would provide to the CGCC a copy of the report issued by the
NIGC.
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E. Legal Authority

California does not have civil regulatory jurisdiction on Indian land absent a federal
statute expressly conferring jurisdiction on the state. Public Law 280 did not confer such
jurisdiction.‘S The only state civil regulatory jurisdiction that exists over a California Indian
casino is through a Tribal-State Gaming Compact negotiated pursuant to IGRA. The Compact,
at Section 8.2, expressly provides nothing therein affects the civil or criminal jurisdiction of the
state under Public Law 280. '

The CGCC cites to Compact Sections 8.4.1, 8.1.8, and 7.4 as the legal authority for
CGCC-8. (See CGCC “Statement of Need for adoption of Regulation regarding Minimum
Internal Control Standards (CGCC-8),” dated April 6, 2007). However, none of these Compact
Sections provide legal authority for the requirements the CGCC seeks to impose on Tribes and
Tribal Gaming Agencies through CGCC-8, which would require adoption of internal control
standards at least as stringent as the federal MICS, submission of the financial audit to the
CGCC, and submission to financial and MICS compliance reviews/audits by the CGCC.

The Compact at Section 8.4 provides for “regulations adopted by the State Gaming »
Agency in accordance with Section 8.4.1,” which require Association approval. The purpose of
such regulations is to “foster statewide uniformity of regulation of Class IIT gaming operations
throughout the state” so that “rules, regulations, standards, specifications, and procedures of the
Tribal Gaming Agency in respect to any matter encompassed by Sections 6.0, 7.0, and 8.0 shall
be consistent” with that regulation adopted by the state pursuant to Section 8.4.1. Further, -

neither the State Gaming Agency nor the Association may adopt regulations that materially alter ‘

express provisions of the Compact or render any such provisions void or a nullity.

Section 8.1 states that the Tribal Gaming Agency is vested with the authority to, and
must, promulgate rules, regulations or specifications.(“rules”) governing a series of topics, which
do not include a req’uirement to adopt or enforce the MICS. There is no Compact provision that
refers to the MICS." Simply put, Section 8.4.1 does not authorize a uniform state regulation on
the MICS because it is not a matter encompassed by Section 6, 7, or 8 of the Compact.

'Moreover, even if the MICS had been included in Section 8.1, there is no legal authority
to include in CGCC-8 a compliance review/audit of a casino’s compliance with the MICS.
-Section 8.1 expressly provides “the Tribal Gaming Agency shall be vested with authority” to
promulgate rules governing the topics in Section 8.1.1 through 8.1.14 and to ensure their
enforcement in an effective manner. Section 8.1 is a recognition of Tribal Gaming Agency
jurisdiction over these areas. Nothing in Section 8.1 confers jurisdiction on the state to enforce

§ See Act of Aug. 15, 1953, ch. 505, 67 Stat, 588 (codified as amended at 18 U.S.C. § 1162, 25 U.S.C. §§ 1321-
1326,28 U.S.C. § 1360).

7 The fact that the MICS was not included is no accident. At the time of the Compact negotiations, the National

Indian Gaming Commission had promulgated federal minimum internal control standards, required tribes to adopt

tribal standards that meet or exceed those federal standards, and enforced compliance with the foregoing. Also,

while some tribes took the position that NIGC lacked jurisdiction under IGRA, California tribes adopted MICS and

the NIGC actively enforced the MICS. Tribes continue to enforce tribally adopted MICS. The State does not have,

and has never had, regulatory authority over these tribal MICS. Therefore, any State regulatory authority in this area -

must come about through Tribal-State Compact negotiations.
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the Tribal Gaming Agency rules pertaining to the gaming operation. Compact Section 7.1
provides that it “is the responsibility of the Tribal Gaming Agency to conduct on-site gaming
regulation and control in order to enforce the terms of this Gaming Compact.”

The Compact could have directly required the gaming operation to comply with specified

- requirements on the subjects of Section 8.1.1 through 8.1.14 and could have provided state

jurisdiction to enforce those requirements. Instead, the Compacts recognize the primacy of the
Tribal Gaming Agency and in Section 8.1 expressly reserves to the Tribal Gaming Agency the

authority over enforcement of compliance of the gaming operation with the rules it has adopted
pursuant to Section 8.1. (

Nor does Section 7.4 confer this jurisdiction. Under Section 7.4, the state may inspect
gaming facility Class III records where reasonably necessary to ensure compliance with the
Compact. Section 7.4 cannot be read to negate Section 8.1, which expressly provides for Tribal
Gaming Agency’s authority and jurisdiction for enforcement. Instead, Section 7.4 authorizes the
state to review the rules governing the subjects of Section 8.1.1 through 8.1.10 to ensuze such
rules are in place and to review whether the Tribal Gaming Agency has a mechanism in place to
ensure enforcement in an effective manner. Indeed, the State Gaming Agency has been
conducting this type of compliance review for years through the California Department of
Gambling Control (now the Bureau). The CGCC also recognized the limitations in the 1999
Compacts when it asserted in its budget change proposal for fiscal year 2006-2007 that the state
has “restricted access to financial reports and information related to internal controls over
gaming devices and gaming device revenues. California has limited Compact authority.”®

In short, Section 7.4 and its subsections do not authorize the CGCC to establish minimum
internal control standards for tribal gaming operations, do not authorize the CGCC to mandate
that Tribal Gaming Agencies submit copies of tribal internal control standards and annual audits
(financial or MICS-related) to the CGCC, and do not authorize the CGCC to conduct the
comprehensive and unrestricted compliance reviews contemplated under CGCC-8, or require
Tribes to engage in steps to address the CGCC’s review findings.

Finally, Section 8.1.8 requires the Tribal Gaming Agency to adopt a rule requiring an
independent CPA to conduct a financial audit at least annually and to ensure enforcement in an
effective manner. Since these sections clearly establish the Tribal Gaming Agency as the
responsible authority for regulating the annual independent financial audit of the tribal gaming
operation, Section 8.1.8 does not provide legal authority for the CGCC to require submission of
the financial audit report or to conduct compliance reviews/audits of the financials or of audited
financial statements. In fact, the Compacts contain specific audit ptovisions for the State to
verify revenue share, which clearly would have been unnecessary if the financial compliance .
review/audit proposed by CGCC-8 was authorized under the Compact.

In sum, CGCC-8 cannot confer civil regulatory jurisdiction to the state that was not
conveyed by the Compact. As such, CGCC-8 is an unauthorized extension of the state’s
authority under the Compact. In the absence of legal authority, the provisions of CGCC-8

! State of California Budget Change Proposal For Fiscal Year 2006-2007 submitted to Department of Finance, at
page 1-8.
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amount to material amendments of the Tribal-State Compacts. As such, they must be negotiated
between the State and the Tribe pursuant to section 12.1 of the Compact. Indeed, the fact that
the 1999 and 2004 Compacts do not authorize the state to require MICS adoption, submission of
financial audits, or to conduct MICS and financial compliance reviews/audits is evidenced by
new compacts and new memorandum of agreements specifically including these provisions.

‘F. Duplicative -

In his letter of March 30, 2007 to the U.S. Senate Committee on Indian Affairs -

- (“Comm1ttee "), Governor Schwarzenegger told the Comnuttee that “[California’s] approach with
the compacts and state oversight of internal controls has been to complement, rather than
duplicate, NIGC’s activities.” CGCC-8 is entirely inconsistent with the Govemor’s unequivocal
message to the Committee.

CGCC-8 is needlessly duplicative in several respects. As stated above, the CRIT decision
did not alter the existing federal requirements for annual external financial audits found at 25
U.S5.C. § 2710(6)(2)(C) or affect in any way the NIGC’s regulatory authority over the conduct
and results of such audits. Section 8.1.8 of the 1999 Compact (and comparable sections of the
new or amended Compacts 9) place the responsibility for conducting the annual outside audit on
-the Tribal Gaming Agency, an approach consistent with the federal requirement. Thus, the
financial audit requirements contemplated by CGCC-8 are already in place, with NIGC
oversight, and would be entirely duplicative of existing tribal and federal activities.

Additionally, the initial “Statement of Need” for CGCC-8 stated that the proposed
regulation would “ gua.r'antee that [the State’s] interest in the revenue sharing that is a part of each
compact is secure.” However, all Compacts with percentage revenue sharing provisions already
include specific audit provisions negotiated to enable the state to verify that such tribal payments
are accurate. (See, for example, sections 5.3(c) and (d) of the 1999 Compacts.) Thus, these
prov1s1ons of CGCC-8 needlessly duplicate existing Compact requirements.

With respect to its MICS-related provisions, CGCC-8 is duplicative in that tribes already
have in place standards at least as stringent as the NIGC MICS, and these standards are enforced
by Tribal Gaming Agencies. In addition, in recent weeks a number of California gaming tribes
have amended their Tribal Gaming Ordinances'® to expressly incorporate the NIGC MICS. By
so doing, those tribes have granted the NIGC authority to monitor and enforce tribal compliance
with those standards, up to and including the authority to close non-conforming facilities, under
- 25U.8.C. § 2713 and 25 CFR pt. 542.3(g). The first of these ordinance amendments were
approved by the Chairman of the NIGC, and went into effect, in January, 2008. A number of

? Section 2.20 of the 1999 Compacts, and similar sections of the new or amended compacts, define “Tribal
Gaming Agency” as the person, agency, board, committee, commission, or council designated under tribal law,
including, but not limited to, an intertribal gaming regulatory agency approved to fulfill those functions by the
National Indian Gaming Commission, as primarily responsible for carrying out the Tribe's regulatory
responsibilities under IGRA and the Tribal Gaming Ordinance.

1 Section 2.10 of the 1999 Compacts, and similar sections of the new or amended compacts, define “Gaming
Ordinance” as a tribal ordinance or resolution duly authorizing the conduct of Class II] Gaming Activities on the

Tribe's Indian lands and approved under IGRA.
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additional tribes have announced their intention to similarly amend their Gaming Ordinances in
the near future.

With respect to these tribes in particular, and with respect to all tribes if and when
Congress adopts “CRIT-fix” legislation, the MICS-related provisions of CGCC-8 needlessly
duplicate tribal and federal regulatory activities with no offsetting benefit.

III. Recommendation

For the foregoing reasons, the Association Regulatory Standards Taskforce recommends
that the Association find that draft CGCC-8, as presented to the Taskforce for consideration, is
unnecessary, unduly burdensome, and unfairly discriminatory. Accordingly, CGCC-8, as
drafted, should not be adopted as a proposed regulation for presentation to the Association.
Furthermore, if the draft proposed regulation is adopted and presented to the Association, the
- Taskforce recommends that the Association disapprove CGCC-8.
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The following report will provide an overview of the current regulatory status and
expenditures of tribes operating casinos surveyed from members of the State of
California Tribal Regulator Networking Group. This overview includes the budget
numbers and the number of employees within the gaming regulatory agencies that
regulate the gaming operations of the tribes in the study. We will first elaborate on the
“provisions of the compacts and pertinent state law to demonstrate the nature of the
relationship between the sovereign tribal governments and the state and federal
governments. We will then look at the tribal budgets that are allotted for the tribal gaming
regulatory agencies.

"The California Compacts and Pertinent State and Federal Law

As affirmed by the United States District Court of the District of Columbia in Colorado
River Indian Tribes v. National Indian Gaming Commission, 383 F. Supp. 2d 123; 2005
U.S. Dist. LEXIS 17722, the California Compacts (and the compacts in any state) are the
necessary tool to authorize Class III gaming on tribal lands and allow the state, through
good-faith negotiations, to accommodate their interests in the regulation of the sajd
gaming. Under the provisions of the Indian Gaming Regulatory Act, a federal statute
passed in 1987, Class Il gaming is lawful on Indian lands only if:

* The tribe has authorized such gaming by an ordinance approved by the
Chairperson of the National Indian Gaming Commission (NIGC);
o The laws of the state in which gaming is to be conducted permit such
gaming by any person or entity for any purpose;
e The gaming has been authorized by a tribal-state compact that has been
signed by the state and the tribe, approved by the Secretary of State, and
approved by the Secretary of the Interior.

. Congress concluded that “Indian tribes have the exclusive right to regulate gaming
-activity on Indian lands if the gaming activity is not specifically prohibited by Federal

law and is conducted within a State which does not, as a matter of criminal law and
public policy, prohibit such gaming activity” (/d. at § 2701[5]). IGRA establishes three
gaming classifications. Class I gaming consists of traditional games and is regulated
exclusively by Indian tribes. Class II gaming includes games such as “bingo” and “pull-
tabs,” and Class III gaming includes all other forms of gaming, including casino games
such as blackjack, craps and roulette, and slot machines.

In order to engage in Class III gaming, a tribe must adopt a tribal gaming ordinance
that meets certain federal standards and is approved by the Chairman of the NIGC (See
25 U.S.C. § 2710 [2002]). Despite the decision in Colorado River Indian Tribes v.
National Indian Gaming Commission, the NIGC continues to have substantial
responsibilities over Class III gaming, including the authority to issue fines or closure
orders for violation of IGRA or NIGC regulations, NIGC-approved gammg ordinances,
and tribal-state compacts.
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The state has a legitimate interest in the effective regulation of gaming; however, the
state is banned from using the compacting process to attempt to increase its jurisdiction in
Indian Country. Congress specifically blocks states from using the compacting process to
extend their jurisdiction into areas not reasonably necessary for the effective regulation of
Class III gaming. The compacts are not contracts between the state and private entities.
Tribal-State Class III gaming compacts are agreements between the state and separate
sovereign tribal governments. The compacts have the force of state, tribal, and federal
law because the legislature, the tribe, and the Secretary of Interior all agree to the
provisions of the compact.

On September 10, 1999, fifty-seven federally recognized tribes entered into compacts
with the State of California. Each compact is a separate, independent agreement between
a single tribe and the state. In March 2000, the voters of California passed Proposition 1A
by an overwhelming margin, and that law now appears in the California Constitution as
Article 4 Section 19(f). The Secretary of the Interior then approved the compacts as
required under IGRA, and it went into effect in May 2000. That compact provides, in
relevant part, as follows:

(a) Each tribe must create a gaming regulatory agency, known in the compact as a
Tribal Gaming Agency (TGA), to carry out the tribe’s regulatory responsibilities
(See Compact §§ 2.20, 6, 7).

(b) The State has formed two State Gaming Agencies, including the California
Gambling Control Commission and, within the California Department of Justice,
the Division of Gambling Control under the: Gambhng Control Act (See Compact
§§2.2 and 2.18).

(c¢) The Compact requires a cooperative approach to the regulation of each Tribe's
governmental gaming operation, with primary regulatory jurisdiction and
responsxblllty vested in each Tribe. !

: The Compact created a negotiated regulatory framework in which each Tribal
government exercises primary and significant regulatory jurisdictional rights and duties,
and the State (including the Commission and Division) fulfills specifically defined
oversight and other functions. Where the Compact does not expressly designate a role for
the State with respect to implementing a particular procedure, regulation of that activity
remains within the exclusive jurisdiction of the Tribal government, subject to IGRA.

An intergovernmental "Association" was established in the Compact for the purpose
of developing regulations. The Association included a selection of California tribal and
state gaming regulators, the membership of which comprises up to two representatives
from each TGA of those tribes with whom the State has a gaming compact under IGRA,
and up to two delegates each from the Division of Gambling Control and the California
Gambling Control Commission (Compact § 2.2).

W
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The Association has adopted a protocol for the manner in whlch it will conduct its
approval of proposed regulations.

* The tribal compacts that then-Gov. Gray Davis signed in 1999 show that while the
California Gambling Control Commission has a role in gaming oversight, the tribal
gaming regulatory agencies are primarily responsible for the day-to-day regulation of
gaming operations. Section 7.1 of the Tribal-State Compact says,

Sec. 7.1. On-Site Regulation. It is the responsibility of the Tribal Gaming Agency
to conduct on-site gaming regulation and control in order to enforce the terms of
this Gaming Compact, IGRA, and the Tribal Gaming Ordinance with respectto
Gaming Operation and Facility compliance, and to protect the integrity of the
Gaming Activities, the reputation of the Tribe and the Gaming Operation for
honesty and fairness, and the confidence of patrons that tribal government gaming
in California meets the highest standards of regulation and internal controls. To
meet those responsibilities, the Tribal Gaming Agency shall adopt and enforce
regulations, procedures, and practices as set forth herein.

Section 7.4 of the same compact elaborates on the role that the State Gaming Agency
should play in relation to the individual tribal gaming regulatory agencies. It says,

[TThe Tribe has the primary responsibility to administer and enforce the
regulatory requirements of this Compact, [and] the State Gaming Agency shall
have the right to inspect the Tribe's Gaming Facility with respect to Class III
Gaming Activities only, and all Gaming Operation or Facility records relating
thereto[.] '

According to the language of the compacts, the tribes, rather than the California
Gambling Control Commission, should be the primary arbiter and enforcer of gammg
related issues and regulations.

Section 8.1.8 of the compact requires tribes to conduct “an audit of the Gaming
Operation, not less than annually, by an independent certified public accountant, in
accordance with the auditing and accounting standards for audits of casinos of the
American Institute of Certified Public Accountants.”

The California Gambling Control Act provides guidelines for the California
Gambling Control Commission. Sections 19810 and 19811 establish that the California
Gambling Control Commission consists of five members that the governor appoints and
the Senate confirms. Subsection B of Section 19811 says,

(b) Jurisdiction, including jurisdiction over operation and concentration, and
supervision over gambling establishments in this state and over all persons or
things having to do with the operations of gambling establishments is vested in
the commission.
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Further sections of the California Gambling Control Act elaborate on the major
aspects of gaming that the Commission should oversee, such as licensing and periodic
checks on compliance of the rules specified under the compacts and the Gambling
Control Act (specifically in sections 19823 and 19824). In summary, the California
Gambling Control Commission’s major duties under the compacts and the Gambling
Control Act include licensing requirements and compliance and monitoring functions, but
the tribal gaming regulatory agencies have the primary responsibility for gaming
regulation. Therefore, it is important to study how the tribes are carrying out this
responsibility. '

The Budget of the Tribes’ Gamihg Regulatory Agencies: An Overview'

The 64 tribes that are covered in the following report have projected gaming commission
annual budgets totaling $90,282,837. The tribes have a projected average annual gaming
regulatory budget of §1,556,600. The regulatory budgets range from $12,000 to
$4,600,000. The gaming regulatory agencies of the surveyed tribes employ
.approximately 1,833 employees total; the average size of each individual tribe’s gaming
regulatory agency is 32 employees—4 of whom, on average, have previous law
enforcement experience. :
Surveyed Projected Average

Commission Annual Budget $54,644,809 $90,282,837  $1,556,600
Number of Gaming Regulatory Agency Employees 1,276 1,833 32
- Number of Employees With Law Enforcement Experience 107 225 4
Number of Machines _ _ 47,812 64,543 1,113
Commission Annual Budget Per Machine ' $1,143 $1,399 k -

The tribes represented in this report operate 64,5432 machines in their casinos. Each
tribal regulatory commission has a projected annual budget of $1,399 per machine.

The State of California and the California Gambling Control Commission have a
legitimate interest in regulating gaming activity. As IGRA and the compacts point out,
however, the tribal gaming regulatory agencies have the primary role in gaming
regulation. ' ‘

Our study shows that the tribes in California directed significant funds and energy
toward this end. Moreover, it should be noted that all tribes that currently operate tribal
casinos and responded to the survey reported that they did not eliminate their Minimum

' All projections are derived from the data provided by the State of California Tribal Regulator
Networking Group (who conducted a survey of its membership, 46 of whom responded) to the Rose
Institute of State and Local Government. The reported results are estimated using bivariate and multivariate
regression models. Of the 64 tribes covered in this report, only 57 currently operate a tribal casino, with 1
opening a casino in the first half of 2008. Thus, only these 58 are taken into account in making the
projections and averages. Furthermore, projected values are used when calculating averages.

? This figure is not a projection; rather, it is the actual number of machines operated by the 58
tribes taken into account in this study. The number was calculated by adding the number of machines listed
for each tribal casino in the Casino City’s North American Gaming Almanac 2006-2007 Edition.

3 Study of Gaming Regulatory Agency Expenditures of California Tribes
September 2007
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Internal Control Standards (MICS) as a result of the Colorado River Indian Tribes

decision.

Gaming Regulatory Resources: A Comparative Perspective

To provide further context in which to consider the scale of regulatory activities and
resources in California, the most natural comparison is to the neighboring state of
Nevada, where most forms of gaming have been legal since 1931.

Total Number of Machines

Number of Tribal Gaming Regulatory Agency Employees (Projected)
Number of State Gaming Regulatory Agency Employees (FTE)

Total Gaming Regulatorv Agency Employees

Tribal Gaming Commission Annual Budget (Projected)
State Gambling Control Commission Annual Budget

'- Total Regulatory Budget

Number of Statewide Regulatory Employees per Machine
Statewide Regulatory Bud_get per Machine

California
64.543°

1,833
63°

1,896

$90,282,837
$10,459,0007

$100.741,837

Nevada
172.318°

4615

- 461

$41,586,720°

841,586,720*

0.0293758
$1560.85

* Casino City’s North American Gaming Almanac 2006-2007 Edition.

* Casino City’s Nevada Gaming Almanac 2006 Edition.
* California Gambling Control Budget, available at:
http:/fwww.ebudget.ca.gov/pdf/GovernorsBudget/0010/0855.pdf

¢ Nevada Gaming Control Board Budget, available at:
http://budget.state.nv.us/budget 2007 _09/budget book/2007-

2007-2008.)
’ California Gambling Control Budget. -

0.0026579
$241.34

2009%20Executive%20Budget_GAMING%20CONTROL%20BOARD.pdf (Governor recommended number for

¥ Nevada Gaming Control Board Budget. (Governor recommended number for 2007-2008.)

* Nevada casinos may have some compliance personnel that perform functions similar to those
performed by tribal government operations. As these are not government expenditures (and not

readily available) they are not included herein.

6 Study of Gaming Regulatory Agency Expenditures of California Tribes
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TWENTY-NINE PALMS BAND OF MISSION INDLANS

46-200 Harrison Place . Coachella . California . 92236 . Ph: 760.863.2444. . Fiaxc: 760.863.2449
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November 14, 2008 S N A TR I

VIAU.S. MAIL T
California Gambling Control Commission S
2399 Gateway Oaks Drive, Suite 220
Sacramento, 95833-4231 '

Attn: Chairman Dean Shelton

Re: Re-Adoption of CGCC-8 (Minimum Internal Control Standards)
Dear Chairman Shelton:

The Twenty-Nine Palms Band of Mission Indians (Tribe) provides the following
responses to the California Gambling Control Commission’s (CGCC) re-adoption of
proposed uniform CGCC-8. '

The Tribe is greatly concerned in that the CGCC has decided to re-adopt CGCC-8 despite
the overwhelming opposition and disapproval by the Tribal State Association after a very
lengthy review period. Specifically, the CGCC was privy to, over the course of some
twenty (20) months ,numerous arguments against CGCC-8’s implementation and
adoption in various forms and CGCC-8’s structural flaws. To this end the CGCC has so
far failed miserably in its attempt to both justify the need for CGCC-8 and its re-adoption
as a regulation, but most disturbing is the announced intent to promulgate CGCC-8
outside the agreed upon procedures for implementing gaming regulations in conjunction
with the Tribal-State Association (Association), contained in the various versions of the
Tribal-State Compact. :

First, the means of re-adoption and the CGCC’s refusal to submit CGCC-8 to the
Association for a vote of approval is inconsistent with the language of the 1999 Tribal-
State Compact (Compact), contractual language that the Tribe agreed to with the State of
California and relies upon, which specifically states: , :

“__.no State Gaming Agency regulation shall be effective with respect to
the Tribe’s Gaming Operation unless it has first been approved by the
Association and the Tribe has had an opportunity to review and comment
on the proposed regulation...” ! ’

This simple two-part process could not be clearer. However, the apparent failure of the
CGCC to forward the re-adopted version of CGCC-8 to the Association following the
CGCC’s re-adoption for the requisite approval is most troubling to the Tribe and smacks
of both unilateralism and paternalism, and is shameful in light of the lessons learned

! See Tribal-State Compact at Section 8.4.1 (a). ‘ _ l g Z
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" during the State’s infancy, during the State’s early years of its dealings with Indians.” If
the Tribe cannot rely on the agreed upon Compact language of Section 8.4.1, in its
entirety, for practical purposes the Tribe cannot reasonably rely on the State to'honor any
of its commitments or language contained within the Tribe’s Compact-or the various
Compacts in existence.

Second, the CGCC cannot justify the need for CGCC-8. In its Detailed Respomnse to
Tribal-State Association Objections to Minimum Internal Control Standards (MICS)
(CGCC—8)3, the CGCC makes various justifications for the implementation of CGCC-8,
which include: the presumed vacuum in regulation left by the Colorado River Indian
Tribes decision; the State Gaming Agency’s Authority under the various Compacts,

" Applications outside Tribal Gaming, uniformity in regulations, absence of alternatives to
regulation and regulatory duplication. These points are discussed in detail beiow.

i. The CRIT Decision

In its support of CGCC-8 the CGCC argues that the Colorado River Indian Tribes (CRIT)
decision and a supposed “vacuum” in regulation is the chief component for the policy
rational behind the implementation of CGCC-8. However, this rational is misguided and
although the CRIT decision held that the National Indian Gaming Commission (NIGC) |
lacked the authority to promulgate or eniorce Minimum Internal Control Standards for
Class Iil gaming; under basic contract law, the decision cannot unilaterally, nor-does it, '
alter the terms of any of the Tribal-State Compav:ts.4 ’

The State couia have addressed its MICS concerns at the time of entering its 1999 Tribal-
State Compact with sixty-one (6 1) tribes, but it failed to do sc. Additienaily, n '
subsequent compacts, the State also failed to include any reference to or negotiate for
MICS provisions until 2006—and in doing so, MICS was included as a negotiated
bargained for exchange. “Thus, in the absence of the State demonstrating a concern for
MICS, introduction of the CGCC-8, some nine-years after signing its initial Tribal-State
Compact, is unjustified. Moreover, the absence of any need for a State mandated MICS
within the last nine (9) years is telling and infers that until the CGCC’s introduction of -
CGCC-8, the State believed whole heartedly that the Compact provided the Tribes with

the primary responsibility over tribal gaming regulation, including MICS.

Additionally; included within its CRIT premise of need is that CGCC-8 is required to
preserve independent oversight of Tribal MICS compliance, which will in turn increase
public confidence in tribal gaming. The CGCC has not provided any evidence
demonstrating a lack of independent oversight within tribal gaming, or evidence that the

2 1t should be noted that when the Association previously disapproved a different proposed regulation,
specifically CGCC-7, consistent with Section 8.4.1, the CGCC revised the disapproved regulatio
addressing noted deficiencies, re-adopted the revised version and then appropriately presented CGCC-7
back to the Association for approval prior to being sent to the tribes for comment and ultimately
;nlplemented. A

3 See CGCC’s Detailed Response to Tribal-State Association Objections to Minimum Internal Control
Standards MICS) (CGCC-8).

4 Qee Colorado River Indian Tribes v. NIGC, 466 F.3d 134 (D.C. Cir.-2006).
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public lacks confidence in any of the games or devices operated by California tribes.
Alternatively, the results of the Tribal Regulators Networking Group survey indicate
otherwise, that the NIGC’s federal MICS remains the standard for tribal gaming
operations in California, notwithstanding CRIT. > Additionally, the general public is
likely unaware of the purpose or existence of MICS and to allege that public confidence
will increase due to the implementation of CGCC-8 is unsupportable.

Finally, the CGCC’s use of the CRIT decision as the basis of CGCC-8’s implementation
also fails to address the regulations inclusion of financial audits. The CRIT decision does
not touch upon nor address the role assumed by the NIGC concerning financial audits nor
does the decision alter and/or modify the requirement of a yearly independent financial
* qudit as set forth under Section 8.1.8 of the Compact and Indian Gaming Regulatory Act
(IGRA) at 25 US.C. 2710(b)(2)(C}.6' As this federal requirement remains untouctied by
the CRIT decision, there appears to be no legitimate reason for the inclusion of financial
audits within CGCC-8. : ' :

ii. Legal Authority

The CGCC cites to Compact Sections 8.4.1, 8.1.8 and 7.4 as the legal authority for
implementing CGCC-8. (See CGCC “Statement of Need for Adoption of Regulation
regarding Minimum Internal Control Standards (CGCC-8),” dated April 6, 2007).
‘However, none of these Sections provide aty iegal authority for CGCC 1o anilaterally.
impose CGCC-8 upon the Tribes outside of the agreed upon procedures set forip in
Section § of the various compacts. : ’

Compast Section 8.4 provides for “regulations adopied by the Staie Gaming Ageucy in
accordance with Section 8.4.1,” which require Association approval. The purpose of this
regulatory adoption process is to “foster statewide uniformity of regulation of Class IIL
gaming operations throughout the state “so that ‘rules regulations, standards,
“specifications, and procedures of the Tribal Gaming Agency-in Tespect to-any matter
“encompassed by Sections 6.0, 7.0 and 8.0 shall be consistent.” Thus, in the absence of
complying with Section 8.4, uniformity in gaming regulations 1s compromised.
Additionally, nowhere within the:Compact does it provide the State the authority for

unilateral adoption of regulations or to materially alter express provisions of the Compact
or render any provisiors null, void or unnecessary.

Materially altering express provisions of the Compact and or interpreting it in a manner
wholly inconsistent with the written Compact language is exactly what the CGCC is
attempting to accomplish to justify its adoption of CGCC-8. Inits October 1, 2008
Explanatory Summary of Proposed Changes to CGCC-8 Minimum Internal Comntrol
Standards (MICS)(Amended Form Dated October 1, 2008) to be Considered at the
October 14, 2008 Meeting, CGCC Chief Counsel, Evelyn M. Matteuccl, referenced the
Boghos v. Certain Underwriters at Lloyd’s of London case in suppoit of the proposition
that the CGCC may adopt CGCC-8 outside the process set forth in the various forms of

185

5 Qee attached Tribal Regulators Metworking Survey
$257.8.C §2710 et seq.
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the Compact.7 However, a review of the Bogus case, at footnote 1, ironically states that
“where language is clear and express, it governs.”8 A review of Section 8.4 indicates
there exists no ambiguity within the express written language requiring the interpretation
permitted by Bogus, much less interpretation and/or deviation from the express and

unambiguous language set forth'by the various Compacts. In short, Mrs. Matteucci ‘s

Compact interpretation and Janguage wizardry is nothing more than a half hearted
attempt to create a favorable legal interpretation and cloud the meaning of an otherwise
perfectly clear regulatory approval process.

iii. Applications Outside Tribal Gaming

" The CGCC readiiy admits that there presently exist no MICS prbvisions for any other

form of gaming within the State of California. And although the State spent time and

" effort drafting MICS provisions for California’s cardrooms, the cardroom industry and its

various working groups, arrived at the conclusion that the final product revealed a lack of

" understanding of the purpose of MICS and how they should beé applied in a cardroom

environment. Moreover, the MICS provisions presented were a composite of NIGC’s _
MICS and various other MICS statutes from other gaming states. As of the date of the
February 2008, Association Regulatory Standards Taskforce Final Report Statement of
Need Re: CGCC-8 report, some five years after the Staté’s 2003 attempt to draft MICS
provisions, no cardroom MICS provisions have been adopted.

Tronically, concerning cardroom regulation the CGCC has plenary authority to-adopt and -

implement MICS upon non-tribal gaming facilities throughout California. And although
cardrooms and tribal gaming facilities have similar operational requirements, namely
table games operations, currency drop and count.and surveillance departments, the State
does not, nor has it required, card rooms to implement MICS provisions. The fact that™
CGCC has permitted cardrooms to operate without MICS is both telling and - _
discriminatory. It-s also disturbing that the State does not act when it has plenary.
authority over a billion dollar cardroom industry, but affirmatively acts to impose its. will
upon California’s tribal gaming industry, when it lacks the authority to do so.

iv. Uniformity in Regulation

The CGCC next alleges that CGCC-8 will “foster uniformity” within California’s tribal
gaming regulatory environment. CGCC-8 is not required to foster uniformity, because
uniformity alfeady exists.. A Tribal Networking Group survey indicates that NIGC MICS
remain the minimum standards for internal controls for California Indian tribes, despite
the CRIT holding. Moreover, the fact is that Indian tribes, including California tribes,
first supported the adoption of MICS to protect the integrity of Indian gaming as well as
protecting tribal assets, the very heart of the purpose and policy of Indian gaming as set
forth under the IGRA. Those tribes who were members of the National Indian Gaming
Association (NIGA) in the 1990’s initiated what was referred to as the “MICS Work
Group”, and tribes voluntarily offered the services of their professionals, including

" See Boghos v. Certain Underwriters at Lloyd’s of London (2005) 36 Cal.4™ 493)
$ Bank of the West v. Superior Court (1992) 2, Cal4® 1254, 1264.
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internal auditors, accountants, gaming commissioners, managers, attorneys, etc, in
developing a model MICS to be used by gaming tribes.

This model of cooperative MICS adoption is in stark contrast to the draconian adoption
of MICS outside the legal parameters of adoption included in the various Compacts and
which again smacks of unilateralism and paternalism. Moreover, compact regulatory
uniformity will be very difficult to accomplish given the state’s penchant for negotiating
compact provisions with different goals and objectives. If the state truly wanted to create
uniformity in regulation, it should have continued to use the 1999 model compact as
opposed to deviating from it. '

If the state, after permitting uniformity to go by the wayside, wishes to-advance

uniformity in regulation, it may do so by requesting each tribe adopt the NIGC MICS via
compact amendments, as it recently did so with four re-negotiated compacts. These
compacts included a Memorandum of Agreement (MOA) whereby the tribes agreed to
implement the NIGA MICS and submit to enforcement and auditing by the State Gaming
Agency. Absent arms length negotiations as noted by these recent compact amendments,
the unilateral adoption of CGCC-8 is unnecessary. Moreover, the use of MOA’s is proof
that there is a viable alternative to addressing the State’s MICS concerns outside of
CGCC-8. ' ' '

Pursuant to the terms of the Compact, the best and most appropriate approach to
addressing the State’s MICS concerns would be through compact negotiations with the
Tribe—not through regulatory and political bureaucracy. Moreover, addressing the
State’s MICS concerns through an amendment of the Compact is the only true means of
‘maintaining respect for tribal sovereignty, and is consistent with the State’s established -
practice in dealing with other California gaming tribes. In the absence of respecting
tribal sovereignty, the Tribe will have no choice but to seek all means of protecting and
defending its interests from what the Tribe believes is a unilateral and unnecessary
expansion of the State’s regulatory role over tribal gaming through the proposed CGCC-

y. Alternatives to CGCC-8

Presently, California tribes are overwhelmingly opposed to CGCC-8. Additionally, as
noted in the Detailed Response to Association Obj ections to Minimum Internal Control
Standards (MICS) (CGCC-8), seven tribes, and the California Department of Justice-
Bureau of Gambling Control, provided comments opposing the CGCC’s implementation
of CGCC-8 in a manner that is both inconsistent with the express written provisions of
the various Compacts and in a manner that is disrespectful to the tribes themselves.”

Both the tribes and Department of Justice made suggestions varying from No CGCC-8, to
individual compact amendments and/or MOA’s, legislative fixes, NIGC oversight and
agreements between the State, tribes and CGCC. These alternatives are telling, and

? See Tribal and Department of Justice-Bureau of Gambling Control, correspondence, included in the
CGCC’s Detailed Response to Association Objectives to Minimum Intemal Control Standards (MICS)

(CGCC-B), Exhibits A-1-A-8. l g 7
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demonstrate a willingness by California tribes to engage the CGCC in its MICS concerns
and attempt to formulate a reasonable and acceptable means of both addressing MICS
and implementing and imposing it upon themselves. 4

Finally, CGCC-8 provides for an unequivocal expansion of the CGCC’s oversight role by
impermissibly establishing State mandated MICS—which are currently within the sole
~ regulatory authority of the Tribe’s gaming agency pursuant to the Section 8.1 of the
Corapact. Moreover, the Tribe finds that CGCC-8 is entirely unnecessary, unduly
burdensome and duplicativein light of the requirements contained in the Tribe’s Gaming
Ordinance (Ordinance). Specifically, on January 11, 2008, the NIGC Chairman, in
accordance with the IGRA, approved an ardendment to the Ordinance which provides for
and maintains the “status.quo” between the Tribe and the NIGC with regard to MICS
compliance and enforcement pursuant to 25 CFR 542.3(g). Therefore, in fight of this
recent amendment, the Tribe firmly believes the doctrine of federal preemption will
preclude the CGCC from enforcing 2 unilaterally adopted State MICS on the Tribe.
Furthermore, the Ordinance is entirely consistent with the agreed upon duties and
authority granted to the Tribe’s gaming agency pursuant to Compact Section 8.1. A
Copy of the Ordinance amendment and relevant correspondence with the NIGC is
_attached hereto for your information and consideration.

/

Tribe opposes CGCC-fand additionslly incorporates by reference those deficiencies
bjecticns noted in the February 2008, Association Regulatory Siandards Tasicorce

] 1Y We respectfully urge the CGCC, to consider the above when advancing
d considering the imposition of CGCC-8 upon the Tribe. We hope you reconsider your
posizion and {bat the State immediatelv change course and address MICS in the saly
appropriate manner—through govemmént-to-govemment negotiations in accordaf

with the IGRA.
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Darrell Mike, Chairmoair = _
Twenty-Nine Palms Band of Mission Indiaas

cc. - Norm Hansen, Chairman, Twenty-Nine Palms Gaming Commission
Philip Hoger;, Chairman, National Indian Gaming Commission
* Jerry Brown, Attorney General, State of California
Matthew Campoy, Acting Director, Bureau of Gambling Control
Rosette & Associates, PC

10 See Attached February 13, 2008, Association Regulatory Standards Taskforce Final Report.



Via US. Mail and Facsimile
JAN 11 2008
Darrell Mike, Chairman

Twenty-Nine Palms Band of Mission Indians

555 South Sunrise, Suite 200

Palm Springs, CA. 92264

Gary Kovall

Attorney at Law

74090 El Paseo, Suite 202
P.O. Box 3291

Palm Desert, CA 92261
Fax: (760) 773-0554

RE: Amendment to Twenty-Nine Palms Band of Mission Indians Gaming
Ordinance

Dear Chairman Mike and Mr. Kovali:

On December 12, 2007, Mr, Kovall on behalf of the Twenty-Nine Palms Band of
Mission Indians (Band) requested that the National Indian Gaming Commission (NIGC)
review and approve the Band’s amendment to the Twenty-Nine Palms Band of Mission
Indians Gaming Ordinance (Gaming Ordinance). The Band amended the Gaming
Ordinance on December 5, 2007, via Resolution No. 120507, In this amendment, the
Band clarified its compliance with NIGC Minimum Internal Control Standards (MICS)
for Class II and III gaming, '

Thds letter constifutes approval of the amendment because nothing therein conflicts ‘with
the requirements-eftie thylian Gaming Regulatory Act (IGRA) and the Commission’s

Than} fitti e gmendment for review and approval. If you have any
; Siaff Attomey Rebecca Chapman at (202) 632-7003.

NATIONAL HEADQUARTERS 1447 L 5t. NW, Suite 9100, Washington, DC 20005 Tel: 202.632.7003  Fax: 202.632.7066  WWW.NIGC.GOV

REGIONAL OFFICES  Portland, OR; Sacramento, CA; Phoenix, AZ; St. Paul, MN; Tulsa, OK ' ”
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GARY E. KOVALL
Attorney At Law
December 12, 2007
Philip N. Hogan
Chairman :
National Indian Gaming Comrmsmon _ rp
1441 L Street, NW lq
Suite 9100 | Ay

Washmgton, DC 2005

Re:  Amendment to Twenty-Nine Pnlms Band of Misston Indians Gaming
Ordinance - “CRIT" MICS Regulation/Enfarcement Modification

Dear Chalrman Hogan

On behslf of the Twenty-Nine Palms Band of Mission Indisns and the Twenty-Nine Palms
Gaming Commission, and pursuant to IGRA (25 U.S.C. § 2710) and 25 CER §522.3, I am hereby
submitting for your review and approval the enclosed amendment to the Tribe’s Gaming
Ordinance, The specific proposed amendment is contained within the Tribe’s duly-adopted
Resolution No. 120507 contained herein.

The purpose and intent of this amendment to the Ordinance is to maintain the “status quo™
between the Tribe and NIGC that has existed for 13 years+ regarding the validity of and the
Tribe's compliance with, Minimum Internal Control Standards promulgated and enforced by the
NIGC and which have governed the Tribe’s Class IT and Class III gaming operations. Because of
the uncentainty of the application of the go-called “CRIT" judicial decision to the Tribe’s gaminig
operations, for both the protection of its assets and protection of the public, the Tribe felt that the
adopting the attached clarifying amendment pursuant to its soversign powers of self-government,

has become necessary. Once approved by the NIGC pursuant to its valid and unquesuoned
authority to approve gaming ordinances under IGRA, the Tribe is confident that its purposes in
adopting this amendment will havc been satisfied.

Thank you far your attention to this matter and the assistance of NIGC staff in warlcng
through the details,

xe:  Dan@ll Mike, Chairman
Joe Murillo, Exccutive Director, Twenty-Nine Palms Gaming Commission

72090- EL PASED - SUIZTE 202 -F.O. BOY 3332
PALM DESERT, CALIFORNIA 92261 o
PHONE: (760) 775-8555 FACSIMILE: (760) 7738554
CELL:  (424) 233-155Y E-MAIL; KovalllanGnol com WEBFAN:  (R66) 896-2315
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RESOLUTION OF THE GENERAL COUNCIL
THE TWENTY-NINE PALMS BAND OF MISSION INDIANS
AMENDMENT TO THE GAMING OBDINANCE
RESOLUTION NO. 120507

WHEREAS, the Twenty-Nine Palms Band of Mission Indians (“Tribe™) is a federally-
secognized Indian tribe invested with powers of sovereign sclf-government;

mmawmddmnmddmmmmufmbythe Tribcuponits
reservation lands is & valid and Jegal mesns of promoting wibal economic development, economic

selfsuﬁaencyand thegenml hea!thmdwalfm'cofmcmbﬂmmhers,

WREKEAS, ﬂmmderﬂm pmuplesembhshedbythevxﬁted States Supreme Court in
Califonia v. C1 Band of Mission Indiang 480 U.S. 202 (1987), Indian ¢ribes have the right
to offer and reguiate gummg ncmnty on Indian lands;

WHEREAS.msUnﬂad States Congress, mmommthemmudmon, enacted
Public Law 100- 497 (25 U.S.C. § 2701 etseg), compnlyhownasthclndtmﬁammg
Regulatory Act (“IGRA™) authorizing certain types of ciass I¥ and class ITI gaming activities by
federally-recognized Indian tribes on lands within the jurisdistion of the Tribe;

AL
ofCal:forms(“Comm’)withompsctbasbemdulyamhmmdbyﬂanmted States
Depertment of the Interior and which authosizes the Tribe to cugage in class Y gaming activities
;p;s;;m to feders} law on its reacrvation lands in accordance with the provisions of the Compact

'WHEREAS, the tribal regulation of gamming activity on its reservation lands is vital 10 the
protection of the {ands and the interests of the Tribe and its members;

WMMTMMW a tribal gaming activity ordinance 1o epable it to
regulate gaming activities on its lands in 1994, and amended o May of 2003 (Resolution No
050203:@; which ordinence and amendment were duly epproved by the National Indian Gaming
Commnm {“NIGC") aa required by IGRA, and which ordinasce established 2 tribal gaming
commission known 25 the “Twenty-Nine Pahns Gaming Commission” (*Commission”) and then
further modified the membership eligibility requirements for its Commissioners; .

21
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' WHEREAS, in light of the October 2006 Colorado Indian Tribe decision (“CRIT”

decision) of the United States Circuit Court, Distriet of Columbis, calling into question the
validity of Minimum Internal Control Standards (“MICS™) promulgated and enforced by the
NIGC which have poverned the gaming operations of the Tribe sincs adoption of its Gaming
Ordinance, as amended, the Tribe has concluded that, in the best interests of its gaming
operations, protecting tribal assets and enhancing and preserving the integrity of the games
being offered to the public, continued compliance with the MICS and the authority of the NIGC
related to said MICS is necessary and appropriate; and

WHEREAS, the Tribe hereby wishes to confirm its intentions hereunder by adopting a
specific amendment to its Gaming Ordinance under the authority of IGRA and tribal law
concerning the MICS regulations as set forth below; and

WHEREAS, under its Class 111 Gaming Compact with the State of California, in
pamculat, Modification No. 2, Section 8.4.1(e) thereof, the Tribe, pursuant to tribal law and the

" provisions of IGRA [25 U.S.C. § 2710 (@(1)(A) ) and (iii)] hersby clarifies that the authority to

regulate the Tribe's gammg opcmtmns, in particular, adoption and compliance with the MICS, is
a marter of the sovereign to sovereign governmental relationship between the Tribe and the
federal government (NIGC); and

WHEREAS; the General Counml of the Tribe is the duly-authorized governing body of '
the Tribe and is smpowered by the articles of association of the Tribe and tribal law 10 enact thzs
amendment to its approved tribal gaming activity ordinance, and

WHEREAS, to best promote and assure the continued integrity of the gaming activities
upon its reservation lands as required by IGRA. and the Compact the Tribe takes the actions -
-described below to amend its Gaming Ordinance regarding the intemnal control standards
governing its gaming operations and related authority of the Tribe and the NIGC,;

' ACCORDINGLY, the Tribe hereby adopts the following amendment to its tribal
gaming ordinance and authorizes the tribal Chairman or his designee to submit such amendment
to the National Indian Gaming Commission for review:

(A) (icable Stan ‘The Twenty-Nine Palms Gaming Commission shall comply
with 25 CFR Part 542 by formally adopting and making applicable to the tribe’s
gaming operation(s) internal control standards that:

- (A) ~ Provide a level of control that equals or exceeds those set forth in 25 CFR part

192
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542, as puhhshed or as revised by mutual agreement between the National
Indian Gaming Commission end the TRwenty-Nine Palms Band of Mission
Indiang; and

2. Contain standards for cnrrencg} transastion reporting that comply with 31 CFR
-~ Past 103; and '

3, Establish intemal contvo! stendards for Class IT and Class YII games that are
~ not addressed in the MICS, if any.

P st ¢ eplime Inordertovenfytba:thcgnmmgomeﬂmm
complnance with the mtemal control standnrds adopted pursuant to paragraph A, an
independent cestified public accountsnt (CPA) shall be engaged annually to perform
“Agreed-Upon Procedures™ in the manner provided for in 25 CFR 542 3.

C.  Compliance. The tribal gaming regulatory authority and the NEGC shell monitor and
enforee compliance with the internal control standerds adopted pursuant to paragraph
A in the manner provided for in 25 CFR 542.3(g). In eddition, the National Indian
Gaming Commission shall, for the purpose of enforcing compliance with the internal
control standards, have the power to:

1. monitor all Cirss 1Y and Clags IT gaming on & continping besis;

2. ingpect and examine all premises on which Class IT or Class ITI gaming is
conducted; and

.3, dcmndamtoandi}aspm,mmihc,phmommmdwdiunpm-
books, and records respecting gross revenues of all Class I and Class I
gamiog or any other matters necessary to ensure and enforce compllamewnh
the MICS,

- D. Enforceroent. Any faihure to adoptintuml control standards pursuant t0 paragraph A,
‘to perform Agreed-Upon Procedures pursuant to paragraph B, to prevent or obstet -
the exercise of any of the Commission’s powers under paragraph C, or to comply with
the interna) control standards once adopied is 2 violation of this ordinance. The
Chairman of the National Indian Gaming Commission shall have the authority to
remedy viclations of this ordinance under 25 {J.8.C. 2713 and its implementing
regulations, and the Tribe shall have all rights snd remedies available thereunder,”

I, the undessigned Secretary of the Twenty-Nine Palms Band of Mission Indians Genersl Council
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" centify thar Resolution No. 120507 was adopted at & duly-noticed and conducted mesfing of the
General Council on December 5, 2007 at which a quorum was present by a vote of _4_for 0
against and __ 0§ abstaining.

~.

ineen Mike, S

etary
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: Exhibit A22
Picayune Rancheria .
of the '

CHUKCHANSI INDIANS

46575 Road 417 » Coarsegold, CA 93614 - 559) 68? 6633 FAX (559) 683-0599

L FUTEY

: 1*‘r i r~
Attentlon Evelyn Matteucci, Chief Counsel o <! 405
California Gambling Control Commission AT
2399 Gateway Oaks Drive, Suite 220 bkl

Sacramento, CA 95833-4231
November 19, 2008
Dear Ms. Matteucci:

The Picayune Rancheria of the Chukchansi Indians once again expresses
its opposition to the proposed CGCC-8 Minimum Internal Control Standards
(“MICS”) regulation, in its amended form dated October 1, 2008. Picayune's
~ opposition is based on the central fact that the California Gambling Control
Commission (“Commission”) lacks the authority to promulgate CGCC-8,
inasmuch as the regulation exceeds the Commission’s oversight authority set
forth in the 1999 Tribal-State Compact (the “1999 Compact”).

The 1999 Compact established a government to government
relationship between the Chukchansi Indians and the State. According to the
preamble the system of regulation of Indian gaming fashioned by Congress in
IGRA rests on an allocation of regulatory jurisdiction among three sovereigns: the
federal government, the state in which a tribe has land, and the tribe itself. No
where in the preamble does it state subdivisions of these sovereigns have the
authority to unilaterally re-negotiate the terms set forth in the agreed upon
compact. Any changes to the terms set forth in the 1999 Compact must be
renegotiated between the two sovereigns, and new or additional regulatory
~requirements must be agreed to through government to government
negotiations. Specifically Section 12.0 of the 1999 Compact establishes specific
procedures and authority for any amendments and renego’uatlons of the terms of
the compact.

Section (a) of CGCC-8 describes the purported authority for the
regulation. The Commission asserts authority in section 7.1 of the 1999
Compact, and in sections 7.4 through 7.4.4, which “provide the State Gaming
Agency the authority to inspect the Gaming Facility, as defined in the Compact,
as reasonably necessary to ensure compliance with the Compact.” CGCC-8 §
(a)(2). The means by which the regulation aims to ensure compliance are: (1) to
require Tribal Gaming Agencies to maintain internal control standards that equal
or exceed the MICS set forth at 25 C.F.R. Part 542, and (2) to require the
Commission to review independent audits of gaming operations’ compliance with
applicable tribal standards, and allow it to conduct on-site reviews of gaming
operations’ compliance.
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Neither the “benchmark” MICS nor the compliance reviews contemplated -
by CGCC-8 are authorized by the 1999 Compact. Under Compact section 8.4.1,
the Commission may adopt regulations which Tribal Gaming Agencies must
comply, “in respect to any matter encompassed by Sections 6.0, 7.0, or 8.0.”
Contrary to the Commission’s assertion, none of these three sections requires
Tribal Gaming Agencies to adopt, maintain, or enforce specific MICS such as
those set forth at 25 C.F.R. Part 542. Therefore, the maintenance of MICS is not
a subject to be regulated by the Commission.

Section (a)(1) of CGCC-8 apparently attempts to address this argument by
adding the sentence: “Section 7.1 of the 1999 Compact and comparable sections .
of new or amended Compacts, requires the TGA to adopt and enforce '
regulations which ensure that the Gaming Operation ‘meets the highest
standards of regulation and internal controls.” The language quoted from the
Compact, however, is not a requirement that Tribal Gaming Agencies adopt or
enforce any particular internal control standards, as revealed by a simple look at
the context:

It is the responsibility of the Tribal Gaming Agency to conduct on-
site gaming regulation and control in order to enforce the terms of
this Gaming Compact, IGRA, and the Tribal Gaming Ordinance
with respect to Gaming Operation and Facility compliance, and to
protect the integrity of the Gaming Activities, the reputation of the
Tribe and the Gaming Operation for honesty and fairness, and the
confidence of patrons that tribal government gaming in California
‘meets the highest standards of regulation and internal controls. To

" meet those responsibilities, the Tribal Gaming Agency shall adopt
and enforce regulations, procedures, and practices as set forth
herein. :

This section mandates that the Tribal Gaming Agency regulate gaming in
order to protect, among other things, patrons’ confidence in the standard of
internal controls for gaming throughout the state. 1t is ernphatically not a
requirement that Tribal Gaming Agencies establish a particular set of internal
controls or be regulated by the State gaming agency. Indeed, a Tribal Gaming
Agency fully meets its responsibilities under Section 7.1 by adopting and
enforcing the rules described in the Compact, none of which require
implementation of MICS equivalent to those found in the federal regulations.
Because under Compact section 8.4.1, the state Commission may only regulate
matters encompassed by sections 6.0, 7.0, and 8.0 of the Compact, and
Minimum Internal Control Standards are not such a matter, the proposed
regulation exceeds the Commission’s authority under the Compact.

Moreover, nothing in the Compact confers jurisdiction on the State to
enforce the Tribal Gaming Agency rules pertaining to the gaming operation. That
responsibility is accorded exclusively to the Tribal Gaming Agencies. See
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Compact §§ 7.1 and 8.1. Sections 7.4 and 7.4.4 grant the state “authority to -
inspect” as necessary “to ensure compliance” with the Compact — i.e., to ensure
that the Tribal Gaming Authorities have enacted the required rules and
enforcement mechanisms — but plainly do not give the state authority to
separately enforce gaming operations’ compliance with the Tribal Gaming
Agencies’ rules or dictate the content of those rules outside the specific
provisions of the Compact.

The proposed regulation circumvents the government to government
negotiation process mandated in IGRA and would allow the state to unilaterally
regulate tribes in an area that was not agreed o in compact negotiations. There
is regulation in place that protects class lil indian gaming at the tribal, federal and
state level. The State has not effectively regulated the areas it has current

- authority over, yet it attempts to take on responsibility outside that authorized by

the Compact without a government-to-government negotiation. Also, no
enforcement mechanism exists to prevent abuse of this regulatory power by the
State gaming agency as long as the outstanding procedural objections by the
State continue to negate the dispute resolution process set forth in Section 9.0 of
the Compact. The proposed regulation is unduly burdensome and discriminatory
as it requires a higher standard for tribal gaming facilities that already meet or-
exceed standards set by the State while the State does not currently have MICS
for other State sanctioned gaming. At this time there does not appear to be a
need for CGCC-8, nor is there authority within the Tribal State Compact for such
regulation. ' : o

Therefore, the Picayune Rancheria of the Chukchansi Indians again
opposes adoption of CGCC- 8, as the provisions of this regulation, regardless of
the version, violate the 1999 Compact between the Chukchansi Indians and the
State. Any provisions, interpretations, establishment of specific procedures and
granting of authority belong in compact negotiations between the State of
California and the Tribe, as pursued in 2004, 2007, and 2008 with tribes
amending existing compacts or signing new compacts.

For the foregoing reasons, the Picayune Rancheria of the Chukchansi
Indians opposes the proposed CGCC-8 regulations.

Sincerely,

Morris Reid
Chair

* Joe Alberta

Secretary
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FORMAN & ASSOCIATES :
ATTORNEYS AT LAW
4340 REDWOOD HIGHWAY, SUITE E352
SAN RAFAEL, CALIFORNIA 94903
TELEPHONE: (415) 491-2310 Fax: (415) 491-2313

GEORGE FORMAN : ‘ GEORGE@ GFORMANLAW,COM

KIMBERLY A. CLUFF KIMBERLY @GRORMANLAW.COM

JAY B. SHAPIRO . JAY@GFORMANLAW.COM

JEFFREY R. KEOHANE A JRFF@GFORMANLAW.COM

FACSIMILE COVER SHEET
- TO: Evelyn Matteucci, Chief Counsel

FAX: 916-263-0452

FROM: = George Forman |

DATE: November 18; 2008

RE: . Robinson Rancheria of Pomo Indians' Cornments re: Re-Adoption of Uniform

Tribal Gaming Regulation CGCC-8 (Minimum Internal Contro) Standards)
TOTAL NUMBER OF PAGES (including cover sheet): 6
ORIGINAL WILL NOT FOLLOW

COMMENTS

- Please see attached.

This communication contains information that is confidential and is intended 1) be privileged purswans to the attorney~client
privilege and/or work product doctrine. [f the reader of this message is not the intended recipient, please notijy the sender
immedjately by telephone and return the received material to the above address by regular U.S. mail, This communicatinn is

intended only for the use of the individual or entity to which it is addressed.
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FORMAN & ASSOCIATES |

ATTORNEYS AT LAwW
4340 REDWOOD HicHWAY, SUITE B352
SAN RAFAEL, CALIFORNIA 94903

TRLEPHONE: (415) 491-2310  Fax: (415) 491.2313

- (GEQRGE FORMAN GEORGE@GFORMANLAW,COM

. KIMBERLY 'A. CLUFF : o KCLUFF@GFORMANLAW.COM
JAY B. SHAPIRO : : : .. JAY@GPORMANLAW.COM
JEFFREY R. KEOHANE ’ ' JEFF@GFORMANLAW.COM

November 18, 2008

VIA FACSIMILE (9]6-263-0452) ONLY

Evelyn Matteucci, Chief Counsel

- California Gambling Control Commission
2399 Gateway Oaks Drive, Suite 220
Sacramento, CA 95833-4231

‘Re: i cheria of Pomo Tn jans' Comments re: Re-Adoption of Uniform
Triba] Gaming Regulation CGCC-8 (Minimum Internal Control Standards)

Dear Ms. Matteucci:

Forman & Assdciates, Attomeyé at Law, js legal.counse] to the Robinson Rancheria of
Pomo Indians ("Tribe"). OQur client has requested that we submit the Tribe's objections to
CGCC-8 on the Tribe's behalf. ' ) ' '

In accordance with Compact Section 8.4.1(c), 20d as requested by the CGCC, the Tribe
hereby submits its comments regarding the Commission's re-adoption of CGCC-8 over the
Association's disapproval of the proposed regulation.” As explained below, the Tribe hereby
objects to the purported re-adoption as contrary to the plain Janguage of Section 8.4.1(c) and (d), .
which authorizes the Commission to adopt a regulation without obtaining the Association's prior
approval only in exigent circumstances as provided in subdivision (d). Because the Commission
has not found that exigent cixcumstances exist to justify adoption of the proposed regulation over
the Association's objections, because no such circumstances in fact exist, and because the
proposed regulation is unnecessary and unduly burdensome, the Tribe objects to the proposed
regulation as an action that is beyond the Commission's limited authority under the Tribe's
Compact.

The Tribe agrees with the objections to CGCC-8 set forth in the Association's
. February 13, 2008, Task Force Report (except as the proposed regulation has been revised to
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Evelyn Matteucci, Chief Counse]
California Gambling Control Commission
November 18, 2008

Page 2

accede to those objections), and will not reiterate them here. Instead, the Tribe will focus its
comments on the proper interpretation of Compact §8.4.1. Section 8.4.1(a) provides:

(a) Excepr as provided in subdivision (d), no State Gaming Agency
regulation shall be effective with respect to the Tribe's Gaming
Operation unless it has first been approved by the Association aud
the Tribe has had an opportunity to review and comment on the
proposed regulation. (emphasis added). :

The language of the Compact, to which the State the Tribe both agreed, could not be clearer: the
Commission can impose a regulation on a tribe if - and only if — subdivision (2)'s two
prerequisites are met — i.e. (1) approval by the Associztion, and (2) review and comment by the
Tribe. Subdivision (a) recognizes a single situation — exigent circumstanoes (set out in sub. (d))
— in which the Commission can dispense with these prerequisites. But in the absence of exigent
circumstances — and the Comumission has not even attempted to.claim that they are present here ~
the Comimission must obtain the Association's approval of a regulation. This interpretation of
subd. (a) gives effect to the clear and explicit meaning of its terms; accordingly, it governs. See
Bank of the West v. Sup. Ct. (1992) 2 Cal.4th 1254, 1265; Civ. Code §1364 ("The language of a
contract is to govern its interpretation, if the language is clear and explicit, and does not involve
- an’‘absurdity."). :

The Commission contends that it may circumvent Association approval by the simple
expedient of responding to the Association's objections.before re-adopting the materially
identical regulation. In support.of its interpretation, the Commission relies on §8.4.1(b), which
states: ' ' : \

{b) Every State Gaming Agency regulation that is intended to apply
to the Tribe (other than a regulation proposed or previously
approved by the Association) shall be submitted to the Association
for consideration prior to submission of the regulation to the Tribe
for comment as provided in subdjvision (c). A regulation that is’
disapproved by the Association shall not be submitted to the Tribe
for cornment unless it is re-adopted by the State Gaming Agency as
a proposed regulation, in its original or amended form, with a
detailed, written response to the Association's objections.

The Commission argues that subd. (b) must "constitute[] a clear exception to the general

requiremeént that the Association approve a regulation before it may be effective,” because any |
-contrary reading would render subd. (b) "mere surplusage." CGCC's Detailed Response, p.1,

20D
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Evelyn Matteucei, Chief Counsel
California Gambling Control Commission
November 1§; 2008

Page 3

n.2. The Commission's position rests on a false premises and, in any case, raises more problems
than it purports to solve. :

Despite the Commission's claim to the contrary, the Tribe's reading of subd. (a) does not
render subd.(b) mere surplusage. It is true that both subd. (a) and (b) mention the prerequisites of
promulgating a regulation — Association approval and submission for tribal comments — but
subd. (b) clarifies and elaborates on subd. (2)'s requirements. The first sentence of subd. (b)
makes clear that Association approval is satisfied when the Association itself proposes a
regulation ~ something that is at most implied by subd. (a). That sentence.also authorizes the

- Commission to submit a regulation to the tribes only after obtaining Association approval; subd.
(a) is silent on this point. The second sentence of subd. (b) addresses the Commission's o
particular obligations when the Association disapproves a proposed regulation — a topjc that
subd. (a) does not address. In sum, subd. (a) and subd. (b) both can be given effect without

- making either provision redundant or inconsistent. - I

In addition, the Commission urges a reading of subd. (b) that violates at least two' canons
of interpretation. Although subd. (a) expressly subjects Association approval of a regulation to
one — and only one - exception (subd. (d)), the Commission interprets sub. (b) to constitute 2
second exception. To accept the Commission's position, one must ignore the crystalline language
of subd. (2), and assume that the drafters were smart erough to use exception language with '

- respect to subd: (d) but careless enough to relegate another exception to a different subdjvision
without labeling it as an exception. Such a view is untenable. See White v. Western Title Ins.
Co. (1985) 40 Cal.3d 870, 881 n.4 ("Under the familiar maxim of expressio unius ést exclusio
alterius it is well settled that, when a statute expresses certain exceptions to a general rule, other .
~ exceptions are necessarily excluded. This canon, based on common patterns of usage and
drafting, is equally applicable to the construction of contracts."), :

Moreover, if subd. (b) had been intended to authorize the re-adoption of any regulation
over the Association's disapproval, it is hard to see what purpose would be served by subd. (a)'s
language requiring pre-approval by the Association, As the Commission itself recognizes, an
interpretation that renders another section mere surplusage must be avoided if at all possible.
Brinton v. Bankers Pension Services, Inc. (1999) 76 Cal.App.4th 550, 560 (inferpretation that
renders provisions "mere surplusage . . . violate[s] the prinoiple thai, where possible, the entire
contract should be given effect. (Civ. Code, §1641.)"). As shown above, it is the Tribe's '
interpretation, not the Commission's, that gives effect to both subd. (2) and subd. (b).

Thus, if for no other reason than that what the Commission proposes to do is not within
the Commission's authority under the Tribe's Compact, CGCC-8 should not be adopted in its
present form. , ‘ :

20l
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Evelyn Matteucci, Chief Counsel
- California Gambling Control Commission
‘November 18, 2008

Page 4

Contrary to what the Commission has suggested, declining to adopt CGCC-8 at this.time
would not leave the State without protection against the possibility that some tribe, somewhere,
might abdicate its regulatory responsibility to maintain internal controls consistent with industry
standards and practice. This would be truc even if virtually every California tribe had not already
adopted MICS at least equal to the NIGC's MICS, which were based in part on tribally-developed
MICS and thus set the industry standard or practice. . ‘

Conmipact Section 8.1 and its subsections set forth in great detail the minimum regulatory
standards that each Tribal Gaming Agency must promulgate and enforce. The State could have
 insisted that the 1999 Compact and subsequent amended compacts include specific MICS or
specific authority for the SGA. to impose MICS; it didn't, and it must abide by the agrecments
that it negotiated. Rather, §8.1 implicitly recognizes that tribes may be differently situated, -
requiring MICS reasonably tailored to specific tribal needs, with the adequacy of those MICS
determined on a fribe-specific basis. The Commission's imposition of a one-size-fits-all regime
effectively would supplant the primacy of the tribal regulatory role acknowledged in the
. Compact. _ _ o : a

- Séction 7.4 (and subdivisions) of the Tribe's Compact gives the State Gaming Agency
unrestricted access to papers, books, records, equipment, or places where such access is
. 1casonably necessary to erisure compliance with this Compact. This section, when combined
- with the standards that §8.1 requires the Tribal Gaming Agency to promulgate and enforce, gives
the State Gaming Agency all the tools necessary to ensure that the Tribal Gaming Agencyis
fulfilling its regulatory responsibilities without overriding the exercisc of those responsibilities

through the adoption of CGCC-8.

If the foregoing were not enough to warrant the rejection of CGCC-8, the interactions that

Tribes have had with Commission personnel give rise to a serious concern that CGCC-8 could |
become the vehicle for pretextual or other needless and costly burdens on tribal gaming

. regulators and gaming operations. As one recent example, earlier this year the Commission
issued public statements about tribal use of allegedly "obsolete" software that raised questions
about the honesty and iritegrity of tribal gaming. In fact, as was explained by GLI the software
in question was "obisolete” only in the sense that the mamfacturer no Jonger supported the -
product, not because the software no longer was fully functional, and thus continued use of the
software was entirely appropriate. The charitable explanation for the Commission's public
position ~ which never has been publicly retracted - is that the Commission simply didn't

understand the difference between "obsolete" and recalled software.
In an area as technical as MICS, there is a very real potential for similar

misunderstandings based on a lack of knowledge or experience on the part of Commission staff,
This could lead to disputes that would be costly and time-consuming to resolve. That is why a

Va'la
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Evelyn Matteucci, Chief Counsel
California Gambling Control Commission
November 18, 2008

Page 5

working group of tribal attorneys proposed a procedure for lower-level dispute resolution before -
the State could invoke the process set forth in §9 of the Compact — 2 proposal that the.
Commission rejected. '

~ In short, the Tribe regards CGCC-8 to be an unnecessary solution to a non-existent
problem. For that reason, and because adoption of CGCC-8 as proposed exceeds the
Commission's authority under the Tribe's Compact, the Tribe urges the Commission to withdraw

CGCC-8.
Véry truly yours,
€ ASSOCIATES

2
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Pauma Band of Mission Indians

P.O. Box 369 * Pauma Valley, CA 92061 * (760) 742-1289 * Fax (760) 742-3422

Established 1893

November 20, 2008

BY FAX (916-263-0452)
Attm: Evelyn Matteucci, Chief Counsel '
California Gambling Control Commission

2399 Gateway Oaks, Suite 100

Sacramento, CA 95833

RE: Comments Concerning CGCC’s Re-Adoption of CGCC-8 '

Dear Ms. Matteucci:

This Pauma Band of Mission Indians (“Tribe”) hereby submits its comments regarding
the California. Gambling Control Commission’s (“CGCC”) re-adoption of CGCC-8 on

Octaber 14, 2008.

As an initial matter, the Tribe objects to the comment deadline set by the CGCC. The
Tribal-State Compact provides for a 30-day comment period, which commences “after
submission of the proposed regulation to the Tribe.” (Sec. 8.4.1 (¢).) - The CGCC has
apparently interpreted this deadline as running from the date it sent the regulation to the
Tribe. A more appropriate and reasonable interpretation of section 8.4.1(c) is that when a
notice and regulation is served by mail, the 30-day comment period should be deemed to
start five days after the mailing (see, e.g., Code of Civil Procedure section 1013(a).) The
Tribe therefore asks that the Commission accept as timely submitted any tribal comments
received by the close of business on November 24, 2008." :

As another preliminary matter, the Tribe objects to the CGCC’s failure to include the joint
comments submitted by the Tribe and the Pauma Gaming Commission in its “Detailed
Response to Tribal-State Association Objections to Minimum Internal Control Standards
(MICS) (CGCC-8)” or the exhibits attached thereto. These comments were submitted to
the CGCC by letter dated February 19, 2008, and the Tribe requested that the letter be
made part of the record for the February 21, 2008, meeting at which the CGCC was going
to vote on CGCC-8. While the CGCC initially refused to make our comment letter part
of the record, it reversed itself and sent us a letter dated September 24, 2008, in which it
stated that it would make our comment letter “part of the overall CGCC-8 record” and
assured us “it will be responded to along with all the other CGCC-8 letters.”

The Pauma Gaming Commission brought this omission to the CGCC’s attention in a
letter dated October 13, 2008, which was submitted to the CGCC at its meeting on
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With respect to the CGCC’s re~adoption of CGCC-8, the Pauma Band of Mission Indians
adopts and incorporates by reference herein the comments set forth in the attached Pauma
Gaming Commission’s letter of October 13, 2008. Without limiting the generality of the
foregoing, the Tribe emphasizes that the CGCC’s re~adopt10n of CGCC-8 is invalid and
CGCC-8 has no legal effect with respect to the Tribe’s gaming operation because it has
not been approved by the Association, as expressly and clearly required by section
8.4.1(2) of the Tribal-State Compact. The only exception.to prior approval of the
Association is the “exigent circumstances™ exception contained in section 8.4.1(a). In
addition, since the CGCC amended CGCC-8 after it was reviewed by the Association, the
-amended version should have been re-submitted to the Assomatlon for approval and not
sent out to the Tribe for comment.

The Tribe disagrees with the CGCC’s position that section 8.4.1(b) provides an exception
to the general rule of section 8.4.1(a) requiring prior Association approval. Section
8.4.1(b) cannot be read to negate or render meaningless the clear requirement for
Association approval set forth in section 8.4.1(a). Moreover, an interpretation of section
8.4.1 that would permit the CGCC to unilaterally impose statewide regulations in the face
of disapproval by the Association flies in the face of well-established principles of tribal
sovereignty and, in particular, the rule that civil-regulatory laws do not apply to tribes in
California. These principles formed the backdrop for the negotiation of the Tribal-State
Compacts and it defies reason that the parties to the compacts would have created the
Association specifically for the purpose of approving proposed state-wide gaming
regulations but then permitted the CGCC to effectively override the Association by
adopting a regulation that was not supported by any other delegate to the Association,
including the other arm of the State Garning Agency. '

In summary, the Pauma Band of Mission Indians asks the CGCC not to adopt CGCC-8 as
a final regulation and to either abandon the regulation or submit the amended version of
CGCC-8 to the Assocxatlon for consideration.

Respecfﬂ;l]y, |
Zf;éiidgr’/ﬁg;u>yd_//

'Chris Devers, Chairman
Pauma Band of Mission Indians

c.c.  Dean Shelton, Chairperson, CGCC
Dee Cline, President, Pauma Gaming Commission
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November 20, 2008

BY FAX (916-263-0452)
Attn: Evelyn Matteucci, Chief Counsel ' :
California Gambling Control Commission
2399 Gateway Oaks, Suite 100
Sacramento, CA 95833

RE: Comments Concerning CGCC’s Re-Adoption of CGCC-8

Dear Ms. Matteucci:

This Pauma Band of Mission Indians (“T,rfbe”) hereby submits its comments regarding
the California Gambling Control Commission’s (“CGCC”) re-adoption of CGCC-8 on
October 14, 2008.

As an initial matter, the Tribe objects to the comment deadline set by the CGCC. The
Tribal-State Compact provides for a 30-day comment period, which commences “after
submission of the proposed regulation to the Tribe.” (Sec. 8.4.1 (c).) The CGCC has
apparently interpreted this deadline as running from the date it sent the regulation to the

P.004/008

Tribe. A more appropriate and reasonable interpretation of section 8.4.1(c) is that when a -

notice and regulation is served by mail, the 30-day comment period should be deemed to
start five days after the mailing (see, e.g., Code of Civil Procedure section 1013(a).) The
Tribe therefore asks that the Commission accept as timely submitted any tribal comments

- received by the close of business on November 24, 2008.

As another preliminary matter, the Tribe objects to the CGCC’s failure to include the joint
comments submitted by the Tribe and the Pauma Gaming Commission in its “Detailed
Response to Tribal-State Association Objections to Minimum Internal Control Standards

(MICS) (CGCC-8)” or the exhibits attached thereto. These comments were submitted to

the CGCC by letter dated February 19, 2008, and the Tribe requested that the letter be
made part of the record for the February 21, 2008, meeting at which the CGCC was going
to vote on CGCC-8. While the CGCC initially refused to make our comment letter part
of the record, it reversed itself and sent us a letter dated September 24, 2008, in which it
stated that it would make our comment letter “part of the overall CGCC-8 record” and
assured us “it will be responded to along with all the other CGCC-8 letters.”

The Pauma Gaming Commission brought this omission to the CGCC’s attention in a
letter dated October 13, 2008, which was submitted to the CGCC at its meeting on
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With respect to the CGCC’s re-adoption of CGCC-8, the Pauma Band of Mission Indians
adopts and incorporates by reference herein the comments set forth in the attached Pauma
Gaming Commission’s letter of October 13, 2008. Without limiting the generality of the
foregoing, the Tribe emphasizes that the CGCC’s re-adoption of CGCC-8 is invalid and
CGCC-8 has no legal effect with respect to the Tribe’s gaming operation because it has
not been approved by the Association, as expressly and clearly required by section
8.4.1(a) of the Tribal-State Compact. The only exception to prior approval of the
Association is the “exigent circumstances” exception contained in section 8.4.1(a).
addition, since the CGCC amended CGCC-8 after it was reviewed by the Association, the
amended version should have been re-submitted to the Association for approval and not
sent out to the Tribe for comment.

The Tribe disagrees with the CGCC's position that section 8.4.1(b) provides an exception
to the general rule of section 8.4.1(a) requiring prior Association approval. Section
8.4.1(b) cannot be read to negate or render meaningless the clear requirement for
Association approval set forth in section 8.4.1(a). Moreover, an interpretation of section
8.4.1 that would permit the CGCC to unilaterally impose statewide regulations in the face
of disapproval by the Association flies in the face of well-established principles of tribal

' sovereignty and, in.particular, the rule that civil-regulatory laws do not apply to tribes in
California. These principles formed the backdrop for the negotiation of the Tribal-State
Compacts and it defies reason that the parties to the compacts would have created the
Association specifically for the purpose of approving proposed state-wide gaming
regulations but then permitted the CGCC to effectively override the Association by
adopting a regulation that was not supported by any other delegate to the Assomatlon,
including the other arm of the State Gaming Agency.

In summary, the Pauma Band of Mission Indians asks the CGCC not to adopt CGCC-8 as
a final regulation and to either abandon the regulation or submit the amended version of
CGCC-8 to the Association for consideration.

Respectfully,

Chris Devers, Chairman
Pauma Band of Mission Indians

c.c. Deah Shelton, Chairperson, CGCC
Dee Cline, President, Pauma Gaming Commission

208

NALL DA DRG0 RO -S4 PEATADRADD PORFE AR



From:7607423422 ’ 11/20/2008 10:24 #464

> 2 o e R

NERRCTY RET R ST

LA

Q@ zZ ~ RO

b3
I
A

DI TR B Tl AL RV S TR

=z

USSR R AT S TN

e L T SR VN

October 13, 2008

BY FAX (916-263-0452)
Dean Shelton, Chairman : .
California Gambling Control Commxssmn
2399 Gateway Oaks, Suite 100
Sacramento, CA 95833 :

RE:" cccc Mcctmg on October 14, 2008

Dear Chairman Shelton: .
The Pauma Gaming Comrmsmén of the Pauma Band of Mission Indians suBmits this

P.006/008

letter for the CGCC’s consideration at its meeting on October 14 2008, and requests that - -

this letter be made part of the record for said meeting,

Gaming Commission submitted its comments on CGCC-8 to the CGCC and asked that
the letter be made pait of the record for the February 21, 2008, meeting at which the
CGCC was going to vote on CGCC-8. While the -CGCC initially refused to make our
conument letter part of the record, it reversed itself and sent us a letter dated September
24, 2008, in which it stated that it would make our comment letter “part of the overall

' .By letter dated February 19, 2008, the Pauma Band of Mission Indians and the Pauma

CGCC-8 record” and assured us “it will be responded to along with all the other CGCC--

8 letters.”

14

However, the CGCC did not address our comment letter in its “Detailed Response to
Tribal-Stafe Association Objections to' Minimum Internal .Control Standards- (MICS)
(CGCC-8)” or include our letter with the tribal comment letters appended to the Detailed
Response. We are therefore writing to ensure that our original comment letter dated
February 19, 2008, is included among the documents considered by the CGCC in
formulating its ‘decision, In addition, we ask that the CGCC trail this matter to a later
date in order to ensure that our comment letter and all the other tribal comment letters

- concerning CGCC-8 received by the CGCC-8 prior to September 2008 which were not

included in the Detailed Response or. attached exhibits,

In addiﬁdn, we would like to add the fcllowing additional comments: - First, we have
reviewed the proposed amendments to CGCC-8 dated October 1, 2008, and we do not
believe the amendments adequately address the concerns we set forth in our letter of

Post Office Box 89 ¢ Pauma Valley, CA. 92061
Ph: (760) 742-1020 » Fax: (760) 742-3387
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. February 19 2008 or the concerns set forth in the Assocxatlon s Regu.latory Standards
Taskforce. Final choxt and Statement of Need dated February 13, 2008, which . we
incorporated by reférence in our comment letter. We therefore ‘stand. by our ougmal'
comments and relterate our request that the CGCC not re—adoPt the amended regulatlon

- CGCC-8.

Secondly, the CGCC does not have the authority to unﬂatcrally lmpbse CGCC-8 afterit

. -has been-rejected by the Association. Section 8.4.1, subdivision (a) of our Tribal-State
Compact makes it clear that “no State Gaming Agency rcgulaizon shall be eﬁecﬁve with o
respect to the Tribe’s Gaming Operation wnless it has first been approved by the .
Assocmtzon and the Tribe has. an opportinity to réview and comment on the proposed

* regulation” (emphasis added). . The only exception to the requirement for Association
approval is subdivision. (d), which permits ‘the adoption of - regulations - Wwithout
Association approval in exigent circumstances. Since CGCC-8 was disapproved by the
‘Association on September 4, 2008; it is our position that CGCC-S even if re-adoptcd by -
the CGCC will be meﬁ’ecuvc as to the Pauma Gammg opcrauon : _

We understand that the CGCC may be relymg on subdmsmn (b) of section 8. 4 1 whlch .
contemplates that the CGCC may re-adopt’ a regulation that is disapproved by the -
~ Association, but the remainder of that subdivision and the section read as a whole makes
it clear that subdivision (b) contemplates the CGCC being able to do so only when it is
able to amend the regulation in a manner that overcomes the . objections “of the
* -Association, As stated above, the proposed amendments to CGCC-8 fail to overcome
. the objections expressed at the.Association meeting on September 4, 2008, The only
valid option for the CGCC is to submit the amended CGCC-8 to the Assocxatxon and
seek the Assoc1atxon s approval of the amended regula’uon - .

In summary, the Pauma Gammg Commxssmn .of the Pauma Band of Mmsmn IndlanS' '
asks that the CGCC not re-adopt CGCC-8 and, if it does so, that it submit the amended
- regulatxon to the Assocmtmn in confotxmty W1th subdmslon (a) of section 8 4 1.

gl

ora “Dee” Cline, President
- Pauma Gaming Commission -
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‘c.c. Alexandra Vuksich, Commissioner, CGCC

o .Stephanie Shimazu, Commissioner, CGCC
Sheryl Schmidt, Commissioner, CGCC - -
Evelyn M. Matteuci, Chief Counsel, CGCC
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November 20,'2008

Mr. Dean Shelton, Chairman

California Gambling Control Commission
2399 Gateway Oaks Drive, Suite 100
Sacramento, California 85833-4231

cadd

RE: COMMENTS TO CGCC 8

" Dear Chairman Shelton:

The following are comments in regard to CGCC 8 as identified by the Big Sandy Rancheria Tribal _
Government: . : . R

1. That said CGCC 8 as proposed, is clearly an unnecessary duplication of regulation.  Tribal
F ~ Gaming is regulated at the Federal level, in regard to the MICS, by means of the NIGCapproving
' Tribe's Gaming Ordinances that may inciude the requirement of a internal control standards, the
State level by Section 8.1 which states, “...In order to meet the goals set forth in this Gaming
Compact and required of the Tribe by law, the Tribal Gaming Agency shall be vested with the
authority to promulgate, and shall promulgate, at a minimum rules and regulations or
specifications governing the following subjects, ...”, and the Tribal level by means of the Tribal
Gaming Ordinance. '

i%’f{ﬁ?i B

: .2. That the Compact at Section 7.1 provides that the Tribal Gaming Agency is “...to conduct on-site

gaming regulation and control in order to enforce the terms of the Gaming Compact, IGRA, and
the Tribal Gaming Ordinance..To meet those responsibilities, the Tribal Gaming Agency shall
adopt and enforce regulations, procedures, and practices as set forth herein.” Clearly, CGCC 8 is
attempting to place the CGCC in the place of the day to day regulator. The Tribe is of the
opinion that said regulation is premature and a regulation should be proposed that identifies
and outlines how the CGCC intends to conduct its Inspections. '

3. That IGRA states at Sec. 2701 Findings

fiod

The Congress finds that - ’ : | | -

« (5) Indian tribes have the exclusive right to requlate gaming activity on Indian .Iands if the
gaming activity is not specifically prohibited by Federal law and is conducted within a State
which does not, as a matter of criminal law and public policy, prohibit such gaming activity.”

NEICIN

These findings should be read within the context of all Compact terms, which would indicate
— that CGCC 8 is attempting to diminish Compact Section 8.1 etc. and intrude into the day to day
regulation of indian Gaming

s snggron
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That a survey of Tribal Regulatory Agencies was performed after the CRIT decision was Issued
and approximately 96% of the Tribes all had instituted Minimum and Tribal internal control
standards for their own gaming operation, therefore there is no need for CGCC 8.

Thank you for your time and attention to the above comments, the Big Sandy Rancheria would
recommend that CGCC 8 not be adopted by the California Gambling Control Commission.

?@CQ; Cﬁmk@:\; ch\.h%«(o\_ C{,\u-'va

£l Elizabeth Kipp, Chairperson, Big Sandy Rancheria

Cc: Big Sandy Rancheria Tribal Councll .
. Big Sandy Rancherla Tribal Gaming Commission

General.Counsel, California Gambling Control Commission
File '
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November 20, 2008

Mr. Dean Shelton, Chairman

California Gambling Control Commission
2399 Gateway Oaks Drive, Suite 100
Sacramento, California 95833-4231

RE:  COMMENTS TO CGCC 8

Dear Chairman Shelton: e i R E—
e e vw"'“\,,. "
RELR _%
The rouowmg.wafe comments in regard to CGCC 8 as previously identified by the Santa’ Rbsa ;rachl Tribal
> .
Gove rnn‘rent . v ‘_,q,?g@ 3 .

’ 1 That said CGCC 8 as proposed, is clearly an unnecessary duplxcatlm’g'"
Gaming is regulated at the Federal level, in regard to the MICS, by i
Tribe’s Gaming Ordmances that may include the requirement ofa

- Compact and required of the Tribe by Iaw the Tribal Gamlng Agerrcy shall be vested WIth the
authority to promulgate, and shall promulgate, at a. mlmmum -Tules” “and-. regulatlons or
specifications governing the’ following subjects, ... and the Tnbal level by means of the Tribal
Gaming Ordinance. *. ' .

2. That the Compact at Section 7.1 provides that the Tribal Gaming Agency is."...to conduct on-site
gaming regulation and contral in order to enforce the terms of the Gaming Compact, IGRA, and
the Tribal Gaming Ordince...To meet those responsibilities, the Tribal Gaming Agency shall adopt

‘and enforce regulations, procedures, and practices as set forth herein.” Clearly, CGCC 8 is
attempting to place the CGCC in the place of the day to day regulator. The Tribe is of the
opinion that said regulation is premature and a regulation should be proposed that ldentlf'es
and outlines how the CGCC intends to conduct its Inspections,

3. ThatIGRA states Sec.2701 Findings

The Congress finds that -
“..[5]) indian tribes have the exclusive right to requlate gaming activity on Indian lands if the

gaming activity is not specifically prohibited by Federal law and is conducted within a State
which does not, as a matter of criminal law and public policy, prohibit such gaming activity.”

These findings should be read within the context of all Compact terms, which would indicate
that CGCC 8 is attempting to diminish Compact Section 8.1 etc. and intrude into the day to day
regulation of Indian Gaming

£lo
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4. That a survey of Tribal Regulatory Agencies was performed after the CRIT decision was Issued
and approximately 96% of the Tribes all had instituted Minimum and Tribal internal control
standards for their own gaming operation, therefore there is no need for CGCC 8.

Thank you for your time and attention to the above comments, the Santa Rosa Ta chi Yokut Tribe would
recommend that CGCC 8 not be adopted by the California Gambling Control Commission.

Cjoﬁ = —
LARZ\SI{%O, CHAIRMAN
SANFAROSA RANCHERIAGAMING COMMISSION

FABIAN BARRIOS, COMMISSIONER
SANTA ROSA RANCHERIA GAMING COMMISSION

Cc:  Santa Rosa Rancheria Tribal Council :
General Counsel, California Gambling Control Commission
File '

HARD COPY TO FOLLOW

217

NOU 28 2088 16:46 PAGE. 83

[IEP

pE
EEE &

A

;l“xu

el
TRy,

i .
CebAaa



Exhibit AZ27

Rincon Band of Luisefio Indians

£O Box 68 Valley Center, CA 92082 ¢ (760) 749-1051 ¢ Fax: (760) 749-8901

November 19, 2008

California Gambling Control Commission
2399 Gateway Oaks Drive #100
Sacramento, California 95833

Re:  Rincon Band of Luisefio Indians Opposition to CGCC-8 —
Members of the California Gaming Control Commission: . @

The Rincon Band of Luisefio Indians (“Band”) opposes the CGCC’s efforts to adopt CGCC-8 in
the strongest of terms. The Band encourages the CGCC to withdraw this proposed regulation
and instead work cooperatively with tribal Compact signatories to find a solution to the CGCC’s
general concerns that is within the metes and bounds of the Compact. Alternatively, if the
CGCC’s general concerns are not addressed within the Compact, we encourage the CGCC to
request that the Governor’s office initiate government to government negotiations with the Band.

The Band opposes CGCC-8 for the following reasons:

1. CGCC-8 Must be the Subject of GOVernlnent to Government Negotiations and a Compact

Amendment_.

Pursuant to the Compact between the State of California and the Rincon Band, the Tribal
Gaming Agency (“TGA”) 1s the primary regulator of all aspects of gaming, gaming operation
and management of the Rincon Band’s gaming operation. See Compact §§ 7.1, 7.2, 8.1 see also
25 U.S.C. 2701 et seq. The TGA (also “Rincon Gaming Commission”) is solely vested with the
authority and responsibility for promulgation and enforcement of rules and regulations regarding
Minimum Internal Control Standards (“MICS”). The Rincon Gaming Commission has adopted
MICS and enforces those standards. There is no language within the Compact, or elsewhere in
federal law, which delegates promulgation and enforcement authority of MICS to the State
Gaming Agency. Furthermore, the Compact does not vest the CGCC with the authority to
unilaterally adopt and enforce rules pursuant to section 8.4 of the Compact over the objection of
the Association.

The CGCC response to the Association’s previous comments sets forth the following statement
of contract construction: “Any other interpretation would render subsection (b) mere surplusage,
and such a construction must be avoided. (Boghos v. Certain Underwriters at Lioyd’s of London
(2005) 36 Cal.4th 495,503 [language in a contract must be interpreted as a whole and
constructions that render contractual provisions surplusage are disfavored]). Application of that
standard to CGCC-8’s impact on Compact §§ 7.1, 7.2 and 8.1 reveals the error in the CGCC’s

Z1&

Vernon Wright ' Bo Mazzetti Stephanie Spencer Gilbert Parada Charlie Kolb
Chairman ' Vice-Chairman Council Member - Council Member Coun](;,g]1 lls\‘{lzember
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action. The CGCC cannot adopt a regulation that renders existing Compact provisions void or a
nullity. '

The auditing and compliance review provisions of CGCC-8 provide for significant, unnecessary
and unwarranted intrusion by the CGCC. Such new requirements are well beyond the scope of
the Compact and would constitute a de facto amendment to the Compact. The authority to audit
and conduct compliance reviews based upon standards not found in the text of the Compact is
one best discussed in the Compact amendment context.

Should the CGCC wish to assume a regulatory role that is different than that described within the
Compact, the appropriate venue for such a change is government to government negotiations and

the Compact amendment process.

2. There is no Void in Regulation. There is no Need for CGCC—8.V

The substance of CGCC-8 is unnecessary as there is no void in regulation. The Band’s gaming
- commission regulates internal control standards, auditing, and variances to ‘internal control
standards. Any effort by the CGCC to implement CGCC-8 is unnecessary and duplicative, in
addition to being a violation of the Compact.

The Compact clearly provides that each Tribal Gaming Agency is vested with the authority to
promulgate and enforce regulations regarding on-site gaming regulation. The terms of the
Compact were not altered by the CRIT decision Colorado River Indian Tribes v. National Indian
Gaming Commission, 466 F.3d 134 (D.C. Cir, 2006). The CGCC’s previous response to
Association comments improperly asserts that the CRIT decision “effectively eliminated the
federal government’s authority and jurisdiction to regulate Class III gaming in California, at least
with regard to the Class III MICS.” That is simply not true. Rather, the CRIT decision confirmed
that NIGC never possessed such authority. The NIGC had no such authority in 1999 when the
Compact was consummated. Hence, the limited authority agreed upon in the Proposition 1A
compacts was done so with knowledge of the NIGC’s limitations. CGCC is encouraged to
discuss the matter with Mr. Manny Maderos, one of the State’s lead negotiators. He was fully
aware that NIGC’s assertion of authority was always on the shakiest of legal grounds. If the State
wanted the authority it now seeks, it should have done so in the context of the Compact
negotiated i 1999.

Tribal Gaming Agencies, including the Rincon Gaming Commission continue to regulate Indian

‘gaming. As further evidence, the regulations of the Rincon Gaming Commission include MICS
which are no less rigorous that those found at 25 CFR § 542 et seq. Additionally, and as
required by Section 8.1.8 of the Compact, the Rincon Gaming Commission ensures that an
independent CPA conducts an audit of the Gaming Operation no less than annually.

As there is no void in regulation, there is no need for CGCC-8.

3. The State Has Failed to Demonstrate that the'Existing Compact Provisions Are
Inadequate.
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Repeatedly throughout the last eighteen months, the CGCC Chairman has asserted that there are
Tribes out there operating without MICS or not enforcing MICS. He repeats this statement as his
motivation for moving forward with CGCC-8. Yet, he has failed to document or ‘identify such a
Tribe. Even if the allegation is true, that Tribe would then be in violation of Compact §§ 7.1, 7.2
and/or 8.1. The State has the access needed to learn whether a violation exists and has
enforcement authority under the Compact to cause corrective measures to be taken. The
unsubstantiated motive for proceeding does not justify imposition of CGCC-8 on all Tribes.
Rather, it justifies taking action under the existing Compact

4. The Compact does not Provide the CGCC with the Authority to Unilaterally Amend the
Compact. -

The adoptlon and enforcement of CGCC-8 is in excess of the CGCC’s authority as the Compact
does not provide the CGCC with plenary power to modify the terms of the Compact at will.
There is no provision within the Compact which states that the State Gaming Agency may
promulgate and enforce the terms of CGCC-8 without Association approval. While the Compact
prov1des the State with access to a Tribe’s Gaming Facility and limited inspection rights of
“papers, books, records, equipment, or places where such access is reasonably necessary to
ensure compliance” with the Compact, there is no provision within the Compact which
authorizes the State Gaming Agency to unilaterally alter the terms of the Compact and enact and
enforce regulations regardlng MICS and auditing. See Compact §§ 7.0~ 7.4.4.

The Compact specifies a very limited role to the State Gammg Agency when con51dermg
regulations. That limited and very specific role is to submlt proposed regulations to the
Association for approval. Pursuant to Section 8 4.1(a):

Except as provided in subdivision (d) [Exigent Circumstances], no State-
Gaming Agency regulation shall be effective with respect to the Tribe’s
Gaming Operation unless it has been approved by the Association and the
Tribe has had an opportunity to review and comment on the proposed
regulation. ,
Again, the express terms of the Compact provide that, except in exigent circumstances, a State
Gaming Agency regulation cannot be effective unless it is both (1) approved by the Association
and (2) the Tribe has an opportunity to review and comment on the proposed regulation. These
are the clear and plam terms of Section 8.4.1(a).

Any argument that the CGCC’s reading of sections 8. 4. 1(b) or 8.4.1(c) can serve to negate the
clear terms of 8.4.1(a) and provide a process whereby the CGCC can unilaterally enact and
enforce a regulation would result in a completely unreasonable reading of the Compact. Under
the CGCC’s reading of 8.4.1, the language requiring approval by the Association would have no"
effect. The plain and spec:1ﬁc terms of 8.4.1(a) cannot be negated merely upon unilateral demand’
by the CGCC. As such a reading is unreasonable and would result in absurd results, it should be
clear to the Commission that the Compact does not authorize the State Gaming Agency to

unilaterally adopt regulations over the objection of the Association.

3 . 1994184.2



The Compact is clear in Section 8.4.1. A State Gaming Agency regulation which is intended to
apply to a Tribe must be approved by the Association prior to such regulation becoming
effective. If the rule is rejected by the Association, then the State Gaming Agency may submit
the proposed regulation to Indian Tribes for review and comment. These comments may then be
useful to the State Gaming Agency when revising a proposed State Gaming Agency regulation
for presentation to the Association for review and possible approval. Accordingly, sections
8.4.1(b) and (c) are not “mere surplusage” as they serve a clear purpose. The clear terms of
Section 8.4.1 of the Compact provide that this is a collaborative process which is ultimately
subject to vote by the Association. Even in the instance of an “exigent circumstances” regulation
promulgated pursuant to 8.4.1(d), while the regulation becomes effective immediately, it is still
subject to a subsequent vote by the Association and shall “cease to be effective” immediately if
disapproved by the Association. ‘

The proposed CGCC-8 circumvents the Compact amendment provisions of the existing
Compact. It is a rewrite of sections 7 and 8, which designate the Tribal Gaming Agency as the
entity establishing the minimum internal controls and enforcement of those controls. The
proposal supplants the TGA with the CGCC and as such is subject to the Compact amendment
process.

Government to Government Discussions are Approp_riaté in this Instance.

The proper forum for State Gaming Agency authority over the substance of CGCC-8 is the
Compact amendment process. Any effort other than a government to government negotiation for
amendment of the Compacts is void ab initio. '

The Band incorporates by reference, previous comments and testimony submitted by the Band,
and the formal response of the Association. The Band reserves the right to advance additional
arguments against CGCC-8 at appropriate times and in additional forums as this process
proceeds. The Band encourages the CGCC to immediately cease its efforts to unilaterally adopt
and enforce CGCC-8 and instead comply with the clear and express terms of the Compact.

Respectfully,

Bo Maz%f :
Vice-Chairman
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Rincon Band of Luiseﬁo Indians

PO Box 68 Valley Center, CA 92082 ¢ (760) 749-1051 + Fax: (760) 749-8901

November 19, 2008

California Gambling Control Commission
= 2399 Gateway Oaks Drive #100
Sacramento, California 95833

Re:  Rincon Band of Luisefio Indians Oppoéition to CGCC-8
Membérs of the California Gaming Control Commission:

The Rincon Band of Luisefio Indians (“Band”) opposes the CGCC’s efforts to adopt CGCC-8 in
the strongest of terms. The Band encourages the CGCC to withdraw this proposed regulation
and instead work cooperatively with tribal Compact signatories to find a solution to the CGCC’s
general concerns that is within the metes and bounds of the Compact. = Alternatively, if the
CGCC’s general concerns are not addressed within the Compact, we encourage the CGCC to
request that the Governor’s office initiate government to government negotiations with the Band.

The Band opposes CGCC-8 for the follawing reasons:

1. CGCC-8 Must be the Subject of Government to Government Negotiations and a Compact

Amendment.

Pursuant to the Compact between the State of California and the Rincon Band, the Tribal
Gaming Agency (“TGA”) is the primary regulator of all aspects of gaming, gaming operation
and management of the Rincon Band’s gaming operation. See Compact §§ 7.1, 7.2, 8.1 see also
25 U.S.C. 2701 et seq. The TGA (also “Rincon Gaming Commission™) is solely vested with the
authority and responsibility for promulgation and enforcement of rules and regulations regarding
Minimum Internal Control Standards (“MICS”). The Rincon Gaming Commission has adopted
MICS and enforces those standards. There is no language within the Compact, or elsewhere in
federal law, which delegates promulgation and enforcement authority of MICS to the State
Gaming Agency. Furthermore, the Compact does not vest the CGCC with the authority to
unilaterally adopt and enforce rules pursuant to section 8.4 of the Compact over the objection of
the Association. '

The CGCC response to the Association’s previous comments sets forth the following statement
of contract construction: “Any other interpretation would render subsection (b) mere surplusage,
and such a construction must be avoided. (Boghos v. Certain Underwriters at Lloyd's of London
(2005) 36 Cal4th 495,503 [language in a contract must be terpreted as a whole and
constructions that render contractual provisions surplusage are disfavored]). Application of that
standard to CGCC-8’s impact on Compact §§ 7.1, 7.2 and 8.1 reveals the error in the CGCC’s
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action. The CGCC cannot adopt a regulation that renders ex1stmg Compact provisions void or a
nullity.

The auditing and compliance review provisions of CGCC-8 provide for significant, unnecessary
and unwarranted intrusion by the CGCC. Such new requirements are well beyond the scope of
the Compact and would constitute a de facto amendment to the Compact. The authority to audit

~ and conduct compliance reviews based upon standards not found in the text of the Compact is

one best discussed in the Compact amendment context.

Should the CGCC wish to assume a regulatory role that is different than that described within the
Compact, the appropriate venue for such a change is government to government negotiations and
the Compact amendment process.

2.. There is no Void in Regulation. There is no Need for CGCC—S._

!

The substance of CGCC-8 is unnecessary as there is no void in regulation. The Band’s gaming

_commission regulates internal control standards, auditing, and variances to internal control

standards. Any effort by the CGCC to implement CGCC-8 is unnecessary and duplicative, in
addition to being a violation of the Compact

The Compact clearly provides that each Tribal Gaming Agency is vested with the authority to
promulgate and enforce regulations regarding on-site gaming regulation. The terms of the
Compact were not altered by the CRIT decision Colorado River Indian Tribes v. National Indian
Gaming Commission, 466 F.3d 134 (D.C. Cir, 2006). The CGCC’s previous response to
Association comments improperly asserts that the CRIT decision “effectlvely eliminated the
federal government’s authority and jurisdiction to regulate Class Il gaming in California, at least
with regard to the Class III MICS.” That is simply not true, Rather, the CRIT decision confirmed
that NIGC never possessed such authority. The NIGC had no such authority in 1999 when the
Compact was consummated. Hence, the limited authority agreed upon in the Proposition 1A
compacts was done so with knowledge of the NIGC’s limitations. CGCC is encouraged to
discuss the matter with Mr. Manny Maderos, one of the State’s lead negotiators. He was fully
aware that NIGC’s assertion of authority was always on the shakiest of legal grounds. Ifthe State
wanted the authority it now seeks it should have done so in the context of the Compact
negotiated in 1999.

Tribal Gaming Agencies, including the Rincon Gaming Commission continue to regulate Indian
gaming. As further evidence, the regulations of the Rincon Gaming Commission include MICS
which are no less rigorous that those found at 25 CFR § 542 et seq. Additionally, and as
réquired by Section 8.1.8 of the Compact, the Rincon Gaming Comission ensures that an
independent CPA conducts an audit of the Gaming Operation no less than annually.

As there is no void in regulation, there is no need for CGCC-8.

3. The State Has Failed to Demonstrate that the Existing Compact Prov131ons Are
Inadeguate.
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Repeatedly throughout the last eighteen months, the CGCC Chairman has asserted that there are
Tribes out there operating without MICS or not enforcing MICS. He repeats this statement as his
motivation for moving forward with CGCC-8. Yet, he has failed to document or identify such a
Tribe. Even if the allegation is true, that Tribe would then be in violation of Compact §§ 7.1, 7.2
and/or 8.1. The State has the access needed to learn whether a violation exists and has
enforcement authority under the Compact to cause corrective measures to be taken. The
unsubstantiated motive for proceeding does not justify imposition of CGCC-8 on.all Tribes.
Rather, it justifies takmg action under the existing Compact.

4, The Compact does not Provide the CGCC with the Authority to Unilaterally Amend the
Compact.

The adoption and enforcement of CGCC-8 is in excess of the CGCC’s authority as the Compact
does not provide the CGCC with plenary power to modify the terms of the Compact at will.

There is no provision within the Compact which states that the State Gaming Agency may

promulgate and enforce the terms of CGCC-8 without Association approval. While the Compact
provides the State with access to a Tribe’s Gaming Facility and limited inspection rights of
“papers, books, records, equipment, or places where such access is reasonably necessary to
ensure compliance” with the Compact, there is no provision within the Compact which

- authorizes the State Gaming Agency to unilaterally alter the terms of the Compact and enact and

enforce regulations regarding MICS and auditing. See Compact §§ 7.0~ 7.4.4.

The Compact specifies a very limited role to the State Gaming Agency when considering -

regulations. That limited and very specific role is to submit proposed regulations to the
Association for approval. Pursuant to Section 8.4.1(a): :

Except as provided in subdivision (d) [Exigent Circumstances], no State
Gaming Agency regulation shall be effective with respect to the Tribe’s -
Gaming Operation unless it has been approved by the Association and the
Tribe has had an oppertunity to review and comment on the proposed
regulation.

Again, the express terms of the Compact provide that, except in exigent circumstances, a State
Gaming Agency regulationi cannot be effective unless it is both (1) approved by the Association
and (2) the Tribe has an opportunity to review and comment on the proposed regulation. These
are the clear and plain terms of Section 8.4.1(a). o

Any argument that the CGCC’s reading of sections 8.4.1(b) or 8.4.1(c) can serve to negate the
clear terms of 8.4.1(a) and provide a process whereby the CGCC can unilaterally enact and
enforce a regulation would result in a completely unreasonable reading.of the Compact. Under
the CGCC’s reading of 8.4.1, the language requiring approval by the Association would have no
effect. The plain and specific terms of 8.4.1(a) cannot be negated merely upon unilateral demand
by the CGCC. As such a reading is unreasonable and would result in absurd results, it should be
clear to the Commission that the Compact does not authorize the State Gaming Agency to
unilaterally adopt regulations over the objection of the Association.
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The Compact is clear in Section 8.4.1. A State Gaming Agency regulation which is intended to
apply to a Tribe must be approved by the Association prior to such regulation becoming
effective. If the rule is rejected by the Association, then the State Gaming Agency may submit
the proposed regulation to Indian Tribes for review and comment. These comments may then be
useful to the State Gaming Agency when revising a proposed State Gaming Agency regulation
for presentation to the Association for review and possible approval. Accordingly, sections
8.4.1(b) and (c) are not “mere surplusage” as they serve a clear purpose. The clear terms of
Section 8.4.1 of the Compact provide that this is a collaborative process which is ultimately
subject to vote by the Association. Even in the instance of an “exigent circumstances” regulation
promulgated pursuant to 8.4.1(d), while the regulation becomes effective immediately, it is still
subject to a subsequent vote by the Association and shall “cease to be effective” immediately if

~ disapproved by the Association.

The proposed CGCC-8 circumvents the Compact amendment provisions of the existing
Compact. It is a rewrite of sections 7 and 8, which designate the Tribal Gaming Agency as the
entity establishing the minimum internal controls and enforcement of those controls. The
proposal supplants the TGA with the CGCC and as such is subject to the Compact amendment
process.

Govermnment to Government Discussions are Ap_propﬁate in this Instance.

The proper forum for State Gaming Agency authority over the substance of CGCC-8 is the
Compact amendment process. Any effort other than a government to government negotiation for
amendment ofthe Compacts is void ab initio. A

The Band incorporates by reference, previous comments and testimony submitted by the Band,
and the formal response of the Association. The Band reserves the right to advance additional
arguments against CGCC-8 at appropriate times and in additional forums as this process
proceeds. The Band encourages the CGCC to immediately cease its efforts to unilaterally adopt
and enforce CGCC-8 and instead comply with the clear and express terms of the Compact,

Respectfilly,

e

Bo Mazzetti
Vice-Chairman
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MORONGO BAND OF MISSION INDIANS
11581 POTRERO RD., BANNING, CA 92220
PHONE:909-849-4697, FAX: 909.755-5109

FACSIMILE TRANSMITTAL SHEET

TO: FROM:
Chief Counsel Evelyn Matteucci . Sharron Savage
COMPANY: _ DATE:
California Gambling Control 11/20/2008
Commission -
' FAX NUMBER: TOTAL NO. OF PAGES INCLUDING COVER:
916-263-0452 5
PHONE NUMBER: SENDER’S PHONE NUMBER:
951.755.5112
Cell: 951.768.7184
YOUR REPERENCE NUMBER:

RE:

CGCC-S Comment Letter
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MORONGO
BAND OF

_ MISSION
INDIANS

November 20, 2008

Evelyn Matteucci, Chief Counsel
California Gembling Control Commission
7399 Gateway Oaks Drive, Suite 220
Sacramento, CA 95833-4231

ASOVEREICN NATION

VIA FACSIMILE (916-263-0452) ONLY
Dear Ms. Matteucct:

In accordance with Compaét Section 8.4.1(c), and as requested by the CGCC, The
Morongo Band of Mission Indians ("Morongo") hereby submits its comments regarding the

Commission's re-adoption of CGCC-8 over the Association's disapproval of the proposed
regulation. As explained below, the Tribe hereby objects to the purported re-adoption as .
contrary to the plain language of Section 8.4.1(c) and (d), which authorizes the Commission to
adopt a regulation without obtaining the Association's prior approval only in exigent
circumstances as provided in subdivision (d). Because the Commission has not found that
exigent circumstances exist to justify adoption of the proposed regulation over the Association's
objections, because no such circumstances in fact exist, and because the proposed regulation is
unnecessary and unduly burdensome, the Tribe objects to the proposed regulation as an action

that is beyond the Commission's limited authority under the Tribe's Compact.

Morongo agrees with the objections to CGCC-8 set forth in the Association’s February
13, 2008, Task Force Report (except as the proposed regulation has been revised to accede to

 tham nhiartin il ot 160 tead, Tribe will foous it ts on th
o Ao oot S LR, R iy (000 1 commens 2

(2) Except as provided in subdivision (d), no State Gaming Agency
regulation shall be effective with respect to the Tribe's Gaming
Operation unless it has first been approved by the Association and
the Tribe bas had an opportunity to review and cornment on the
proposed regulation. (emphasis added).

The language of the Compact, to which the State the Tribe both agreed, could not be clearer: the
Commission oan impose a regulation on a tribe 1f - and only if - subdivision (a)'s two
prerequisites are met —i.e. (1) approval by the Association, and (2) review and comment by the
Tribe. Subdivision (a) recognizes a single situation — exigent circumstanoes (set out in sub. d))
- in which the Commission can dispense with these prerequisites. But in the absence of exigent
circumstances — and the Commission has not even attempted to claim that they are present here —
the Commission must obtain the Association's approval of a regulation. This interpretation of
subd. (a) gives effect to the clear and explicit meaning of its terms; accordingly, it govems. See

11581 POTRERO ROAD - BANNING, CA 93220 - 909-849-4697 - tax: 909-349-4435 ; :
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Bank of the West v. Sup. Ct. (1992) 2 Cal.4th 1254, 1265; Civ. Code §1364 ("The language of a
contract is to govern its interpretation, if the language is clear and explicit, and does not involve

an absurdity.").

" The Commission contends that it may circumvent Association approval by the simple
expedient of responding to the Association's objections before re-adopting the materially
identical regulation. In support of its interpretation, the Commission relies on §8.4.1(b), which
states: ‘

(b) Every State Gaming Agency regulation that is intended to
apply w die Ballo (ollion e L2 aulwsism munpannd nr nrarinnely
approved by the Association) shall be submitted to the Association
for consideration prior to submission of the regulation to the Tribe
for comment as provided in subdivision (0). A regulation that is.
disapproved by the Association shall not be submitted to the Tribe
for comment unless it is re-adopted by the State Gaming Agency
as a proposed regulation, in its original or amended form, with a
detailed, written response to the Association’s objections.

The Commission argues that subd. (b) must "constitute[] a clear exception to the general
requirement that the Association approve a regulation before it may be effective,” because any
conirary reading would render subd. (b) "mere surplusage." CGCC's Detailed Response, p.1,
n.2. The Commission's position rests on a false premises and, in any case, raises more problems
than it purports to solve. o

Despite the Commission's claim to the contrary, the Tribe's reading of subd. (a) does not
render subd.(b) mere surplusage. It is true that both subd. (a) and (b) mention the prerequisites
of promulgeting a regulation - Association approval and submission for tribal comments — but
subd. (b) clarifies and elaborates on subd. (a)'s requirements. The first sentence of subd. (b)
makes clear that Association approval is satisfied when the Association itself proposes a
regulation ~ something that is at most implied by subd. (a). That sentence also authorizes the
Commission to submit a regulation to the tribes only after obtaining Association approval; subd.
() is silent on this point. The second sentence of subd. (b) addresses the Commission's
particular obligations when the Association disapproves a proposed regulation —a topic that
subd. (a) does not address. In sum, subd. (2) and subd. (b) both can be given effect without
making either provision redundant or inconsistent.

Tn addition, the Cormmission urges a reading of subd. (b) that violates.at least two canons
of interpretation. Although subd. (2) expressly subjects Association approval of a regulation to
one — and only one — exoeption (subd. (d)), the Commission interprets sub. (b) to constitute a
second exception. To accept the Commission’s position, one must ignore the crystalline

language of subd. (a), and assume that the drafters were smart enough to use exception language
WL TESPLCL L0 SUUUL. (U) vu vanloon sasvmmle b amlagate —ao sy mesnmmainm tn n diffarent
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subdivision without labeling it as an exception. Sucha view is untenable. See White v. Western
Title Ins. Co. (1985) 40 Cal.3d 870, 881 n.4 ("Under the familiar maxim of expressio unius es!
exclusio alterius it is well settled that, when a statute expresses certain exceptions to a general
rule, other exceptions are necessarily excluded. This caoon, based on common patterns of usage
and drafting, is equally applicable to the construction of contracts."). ’

‘Moreover, if subd. (b) had been intended to authorize the re-adoption of any regulation
over the Association's disapproval, it is hard to see what purpose would be served by subd. (2)'s
language requiring pre-approval by the Association. As the Commission itself reco gnizes, an -
interpretation that repders another section mere surplusage must be avoided if at all possible.
Brinton v. Bankers Pension Services, Inc. (1999) 76 Cal. App.4th 550, 560 (interpretation that
renders provisions "mere surplusage . . - violate[s] the principle that, where possible, the entire
contract should be given effect. (Civ. Code, §1641.)"). As shown above, it is the Txibe's
interpretation, not the Commission's, that gives effect to both subd. (a) and subd. (b).

Thus, if for no other reason than that what the Commission proposes to do is not within
the Commission's authority under the Tribe's Compact, CGCC-8 should not be adopted in its
present form. ' ' '

" Contrary to what the Commission has suggested, declining to adopt CGCC-8 at this time
would not leave the State without protection against the possibility that some tribe, somewhere,

might abdicate its regulatory responsibility to meintain internal controls consistent with industry
standaras anu pracuee. This wuuld L Luw v b if wipsualler orramgr Cnlifarnia trihe had nnt

already adopted MICS at Jeast equal to the NIGC's MICS, which were based in part on tribally-
developed MICS and thus set the industry standard or practice.

Compact Section 8.1 and its subsections set forth in great detail the minimum regulatory
standards that each Tribal Gaming Agenoy must promulgate and enforce. The State could have
insisted that the 1999 Compact and subsequent amended compacts include specific MICS or
specific authority for the SGA to impose MICS; it didn't, and it must abide by the agreements
that it negotiated. Rather, §8.1 implicitly recognizes that tribes may be differently situated,
requiring MICS reasonably tailored to specific tribal needs, with the adequacy of those MICS
determined on a tribe-specific basis. The Commission’s imposition of a one-size-fits-all regime
effectively would supplant the primacy of the tribal regnlatory role acknowledged in the
Compact.

Section 7.4 (and subdivisions) of the Tribe's Compaot gives the State Gaming Agency
. unrestricted access to papers, books, records, equipment, or places where such access is
reasonably necessary to ensure compliance with this Compact. This section, when combined
with the standards that §8.1 requires the Tribal Gaming Agency to promulgate and enforce, gives
the State Gaming Agency all the tools necessary 1o ensure that the Tribal Gaming Agency is
fulfilling its regulatory responsibilities without overriding the exercise of those responsibilities
through the adoption of CGCC-8.

Page 3 of 4
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If the foregoing were not enough to warrant the rejection of CGCC-8, the interactions

1 14 Tuilena W had with Cammissinn nersnpngl E.iv‘i rise to a serious concern that CGCC-8
could become the vehicle for pretextual or other needless and COSLLy burdens On WiDal gy

regulators and gaming operations. As one recent example, earlier this year the Commission
issued public statements about tribal use of allegedly "obsolete" software that raised questions
about the honesty and integrity of tribal gaming. In fact, as was explained by GLI, the software
in question was "obsolete" only in the sense that the manufacturer no longer supported the
product, not because the software no longer was fully functional, and thus continued use of the
software was entirely appropriate. The charjtable explanation for the Commission's public
position — which never has been publicly retracted — is that the Commission simply didn't
understand the difference between "obsolete" and recalled software. -

In an area as technical as MICS, there is a very real potential for similar :
misunderstandings based on a lack of kriowledge or experience on the part of Cornmission staff.
This could lead to disputes that would be costly and time-consuming to resolve. Thatis why a
working group of tribal attorneys proposed a procedure for lower-level dispute resolution before
the State could invoke the process set forth in §9 of the Compact — a propo sal that the

 Commission rejected.

Tn short, the Tribe regards CGCC-8 to be an unnecessary solution to a non-existent
problem. For that reason, and because adoption of CGCC-8 as proposed exceeds the
Commission's authority under the Tribe's Compact, the Tribe urges the Commission to withdraw
CGCC-8. : '

Robert Martin
Chairman, Tribal Council

Page 4 of 4
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Forman & Associates, Attorneys at Law, islegal counsel to the Cachil Debe Band of '
Wintun Indians of the Colusa Indian Community ("Tribe"). Our client has requested that we

submit the Tribe's objections to CGCC-8 on the Tribe's behalf.

' In accordance with Compacf Section 8.4.1(c), and as requested bﬂ/ the CGCC, the Tribe
heteby submits its comments regarding the Commission's re-adoption of CGCC-8 over the
Association's disapproval of the proposed regulation. As explained below, the Tribe hereby

objects to the purported re-adoption as contrary to the plain language of Section 8.4.1(c) and (d),
which authorizes the Commission to adopt a regulation without obtaining the Association's prior °
approval only in exigent circumstances as provided in subdivision (d). Because the Commission

has not found that exigent circumstances exist to justify adoption of the proposed regulation over

the Association's objections, because no such circumstances In fact exist, and because the
proposed regulation is unnecessary and unduly burdensome, the Tribe objects to the proposed
regulation as an action that is beyond the Commission's limited authority under the Tribe's
Compact. '

The Tribe agrees with the objections to CGCC-8 set forth in.the Association’s
February 13. 2008, Task Force Report (except as the proposed regulation has been revised to

NOU 20 2088 14:10 ' ' 14154912313'
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Evelyn Matteucci, Chief Counscl
California Gambling Control Commission
November 20, 2008 '

Page 2

‘accede to those objections), and will not reiterate them here. Instead, the Tribe will focus its
comments on the proper interpretation of Compact §8.4.1. Section 8.4.1(a) provides:

(a) Except as provided in subdivision (d), no State Gaming Agency
regulation shall be effective with respect to the Tribe's Gaming
. Operation unless it has first been approved by the Association and
“the Tribe has had an opportunity to review and comment on the
proposed regulation. ' (emphasis added).

The language of the Compact, to which the State the Tribe both agreed, could not be clearer: the
_*Commission can impose a regulation on a tribe if - and only if — subdivision (a)'s two
prerequisites are met — i.e. (1) approval by the Association, and (2) review and comment by the
Tribe. Subdivision (a) recognizes a single situation — exigent circumstances (set-out in.sub. (d))
~ in which the Commission can dispense with these prexequisites. But in the absence of exigent
circumstances — and the Commission has not even attempted to claim that they are présent here —
the Conmission must obtain the Association's approval of a regulation. This interpretation of
subd. (a) gives effect to the clear and explicit meaning of its terms; accordingly, it-governs. See
Bank of the West v. Sup. Ct. (1992) 2 Cal.4th 1254, 1265; Civ. Code §1364 ("The language of a
contract is to govern its interpretation, if the language is clear and explicit, and does not involve
“an absurdity."). ’ ‘ o

The Commission contends that it may circumvent Association approval by the simple
- expedient of responding to the Association's objections before re-adopting the materially ’
identical regulation. In support of its interpretation, the Commission relies on §8.4.1(b), which
states: »

(b) Every State Gaming Agency regulation that is intended to apply
to the Tribe (other than a regulation proposed or previously
approved by the Association) shall be submitted to the Association
for consideration prior to submission of the regulation to the Tribe
for comment as provided in subdivision (). A regulation that is
disapproved by the Association shall notbe submitted to the Tribe
for comment unless it is re-adopted by the State Gaming Agency as
a proposed regulation, in its original or amended form, with a’
detailed, written response to the Association's objections.

The Commission argues that subd. (b) must "constitute[] a clear exception. to the general

requirement that the Association approve a regulation before it may be effective,” because any
contrary reading would render subd. (b) "mere surplusage." CGCC's Delailed Response, p.1,
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" California Gambling Control Commission
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n.2. The Commission's position rests on a false premises and; in any case, raises more problems
than it purports to solve. :

~ Despite thie Commission's claim to the contrary, the Tribe's reading of subd. (a) does not
render subd.(b) mere surplusage. It is true that both subd. (2) and (b) mention the prerequisiies of
promulgating a regulation — Association approval and submission for tribal comments — but
subd. (b) clarifies and elaborates on subd. (a)'s requirements. The first sentence of subd. (b)
makes clear that Association approval is satisfied when the Association itself proposes a
vegulation — something that is at most implied by subd. (a). That sentence also authorizes the
Commission to submit a regulation to the tribes only after obtdining Association approval; subd.
(a) is silent on this point. The second séntence of subd. (b) addresses the Comrission's
particular obligations When the Association disapproves a proposed regulation — a topic that
subd. (2) does not address. In sum, subd. (a) and subd. (b) both can be given effect without

making either provision redundant or inconsistent.

In addition, the Commission urges a reading of subd. (b) that violates at least two canons
of interpretation. Although subd. (a) expressly subjects Association approval of a regulation to
one — and only one — exception (subd. (d)), the Commission interprets sub. (b) to constitute a
second exception. To accept the Commission's position, one must ignore the crystalline language -
of subd. (a), and assume that the drafters were smart enough to use exception language with
respect to subd. (d) but careless enough to relegate another exception to a different subdivision
without 1abeling it as an exception. Such a view is untenable. See White v. Western Title Ins.
Co. (1985) 40 Cal.3d §70, 881 n.4 ("Under the familiar maxim of expressio unius est exclusio
alterius it is well settled that, when a statute expresses certaii exceptions to a general rule, other
exceptions are necessarily excluded. This canon, based on common patterns of usage and

-drafting, is equally applicable to the construction of contracts.").

Moreover, if subd. (b) had been intended 1o authorize the re-adoption of any regulation
over the Association's disapproval, it is hard to see what purpose would be served by subd. (a)'s
language requiring pre-approval by the Association. As the Commission itself reco gnizes, an
interpretation that renders another section mere surplusage must be avoided if at all possible.
Brinton v. Bankers Pension Services, Inc. (1999) 76 Cal.App.4th 550, 560 (interpretation that
renders provisions "mere surplusage . . . violate[s] the principle that, where possible, the entire
contract should be given effect. (Civ. Code, §1641.)"). As shown above, it is the Tribe's
interpretation, not the. Commission's, that gives effect to both subd. (2) and subd. (b).

" “Thus, if for no other reason than that what the Commission proposes to do is not within

the Commission's authority under the Tribe's Cormnpact, CGCC-8 should not be adopted in its
present form. ' ~
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Evelyn Matteucci, Chief Counsel
California Gambling Control Commission
November 20, 2008

Page 4

Contraxy to what the Commiission has suggested, declining to adopt CGCC-8 at this time
would not leave the State without protection against the possibility that some tribe, somewhere,
might abdicate its regulatory responsibility to maintait internal controls consistent with industry
standards and practice. This would be true even if virtually every California tribe had not already

- -adopted MICS at least equal to the NIGC's MICS, which were based in part on tribally-developed
. MICS and thus set the industry standard or practice.

Compact Section 8.1 and its subsections set forth in great detail the minimum: regulatory
standards that each Tribal Gaming Agency must promulgate and enforce: The State could have
insisted that the 1999 Compact and subsequent amended compacts include specific MICS or
specific authority for the SGA to impose MICS; it didn't, and it must abide by the agreements
that it negotiated. Rather, §8.1 implicitly recognizes that tribes may be differently situated,
requixing MICS reasonably tailored to specific tribal needs, with the adequacy of those MICS
determined on a tribe-specific basis. The Commission's imposition of a one-size-fits-all regime
effectively would supplant the primacy of the tribal regulatory role acknowledged inthe -
Compact. :

Section 7.4 (and subdivisions) of the Tribe's Compact gives the State Gaming Agency
" unrestrioted access to papers, books, records, equipment, or places where such access is
reasonably necessary to ensure comphance with this Compact. This section, when combined
with the standards that §8.1 requires the Tribal Gaming Ageney to promulgate and enforce, gives
the State Gaming Agency all the tools necessary to ensure that the Tribal Gaming Agency is
fulfilling its regulatory responsibilities without overriding the exercise of those responsibilities
: through the adoption of CGCC-8. :

If the foregomg were not enough to warrant the rejection of CGCC-8, the interactions that

Tribes have had with Commission personne] give rise to a serious concemn that CGCC-8 could
become the vehicle for pretextual or other needless and costly burdens on tribal gaming
regulators and gaming operations. As one recent example, earlier this year the Commission

‘issued public staterents about tribal use of allegedly "obsolete" software that raised questions
about the honesty and integrity of tribal gaming. In fact, as was explained by GLI, the software
in question was "obsolete" only in the sense that the manufacturer no longer supported the
product, not because the software no longer was fully functional, and thus continued use of the
software was entirely appropriate. The charitable explanation for the Commission's public’
position — which never has been publicly retracted — is that the Commission simply didn't '
understand the difference between "obsolete” and reoalled software.

[ an area as technical as MICS there is a very real potential for similar -

misunderstandings based on a lack of knowledge or experience on the part of Commiission staff. |
This counld lead to disputes that would be costly and time-consuming to resolve. That iswhy a
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Evelyn Matteucc], Chief Counsel
California Gambling Contro] Commission
November 20, 2008

Page 5

working group of tribal attorneys proposed a procedure for lower-level dispute resolution before
the State could invoke the process set forth in §9 of the Compact — a proposal that the =
Commission rejected. '

In short, the Tribe regards CGCC-8 to be an unnecessary solution to a non-existent
problem. For that reason, and because adoption of CGCC-8 as proposed exceeds the
Commission's authority under the Tribe's Compact, the Tribe urges the Commission to withdraw.
CGCC-8.

Very truly yours,

FORMAN & ASSOCIATES

2%
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California Gambling Control Commission ‘
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November 20, 2008

Evelyn M. Matteucci, Chief Counse] .
State of California ’
Gambling Control Commission

2399 Gateway Oaks Drive, Suite 220
Sacramento, CA 95833-4231

Re: ~ Notice of Re-Adoption of Uniform Tribal Gaming Regulations CGCC-8 (Minimﬁm Intemal Control
Standards); 30-day comment period

Dear Ms. Matteucci:

In accordance with Compact Section 8.4.1(c), and as requested by the CGCC, Soboba Band of Luiseno
Indians ("Tribe") hereby submits its comments regarding the Commission's re-adoption of CGCC-8 over the
Association's disapproval of the proposed regulation. As explained below, the Tribe hereby objects to the
purported re-adoption as contrary to the plain langnage of Section 8.4.1(c) and (d), which authorizes the

- Coramission to adopt a regulation without obtaining the Association’s prior approval only in exigent
ircumstances as provided in subdivision (d). Because the Commission has not found that exigent
circumstances exist to justify adoption of the proposed regulation over the Association's objet, because no such
circumstances in fact exist, and because the proposed regulation is unnecessary and unduly burdensome, the
Tribe objects to the proposed regulation as an action that is beyond the Commission's limited authority under
~ the Tribe's Compact. :

. The Soboba Band of Luiseno Indians agrees with the objections to CGCC-8 set forth in the
Association's February 13, 2008, Task Force Report (except as the proposed regulation has been revised to
accede to those objections), and will not reiterate them here. Instead, Tribe will focus its comments on the
proper interpretation of Compact §8.4.1. Section 8.4. 1(2) provides:

(8) Except as provided in subdivision (d), no State Gaming Agency regulation
shall be effective with respect to the Tribe’s Gaming Operation unless it has first
been approved by the Association and the Tribe has had ag opportunity to review
and comment on the proposed regulation. (emphasis added).

The language of the Compact, to which the State the Tribe both agreed, could not be clearer: the Commission
can impose a regulation on a tribe if - and only if -- subdivision (a)’s two prerequisites are met — .. (D
approval by the Association, and (2) review and comment by the Tribe. Subdivision (a) recognizes a single
situation — exigent circumstances (set out in sub. (d)) - in which the Commissjon can dispense with these
prerequisites. But in the absence of exigent circumstances — and the Commission has not even attempted to
claim that they are present here — the Commission must obtain the Association's approval of a regulation. This
‘uterpretation of subd. (a) gives effect to the clear and explicit meaning of its terms; accordingly, it govems.
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See Bank of the West v. Sup. Ct. (1992) 2 Cal.4th 1254, 1265; Civ. Code §1364 ("The language of a contract is
to govern its interpretation, if the language is clear and explicit, and does not involve an absurdity.").

The Commission contends that it may circumvent Association approval by the simple expedient of
responding to the Association's objections before re-adopting the materially identical regulation. In support of
its interpretation, the Commission relies on §8.4.] (b), which states:

(b) Every State Gaming Agency regulation that is intended to apply to the Tribe
(otber than a regulation proposed or previously approved by the Association) shall
be submitted to the Association for consideration prior to submission of the
regulation to the Tribe for comment as provided in subdivision (¢). A regulation
that is disapproved by the Association shall not be submitted to the Tribe for
comment unless it is re-adopted by the State Gaming Agency as a proposed
regulation, in its original or amended form, with a detailed, written response to the
Association’s objections. : ' :

The Commission argues that subd. (b) must "constitute[] a clear exception to the general requirement that the
Association approve a regulation before it may be effective,” becanse any contrary reading would render subd.
_b) "mere surplusage." CGCC's Detailed Response, p.1, n.2. The Commission's position rests on a false
premises and, in any case, raises more problems than it purports to solve.

Despite the Commission's claim to the contrary, the Tribe's reading of subd. (a) does not render subd.(b)
- mere surplusage. It is true that both subd. (2) and (b) mention the prerequisites of promulgating a regulation —
Association approval and submission for tribal comments — but subd. (b) clarifies and elaborates on subd. (a)'s
requireents. The first sentence of subd. (b) makes clear that Association approval is satisfied when the
Association jtself proposes a regulation — something that is at most implied by subd. (a). That sentence also
authorizes the Cornmission to submit a regulation to the tribes only after obtaining Association approval; subd.
(a) is silent on this point. The second sentence of subd. (b) addresses the Commission's particular obligations
when the Association disapproves a proposed regulation — a topic that subd. (a) does not address. In sum, subd. -
(a) and subd. (b) both can be given effect without making either provision redundant or inconsistent.

In addition, the Commission urges a reading of subd. (b) that violates at least two canons of
interpretation. Although subd. (a) expressly subjects Association approval of a regulation to one —and only one
— exception (subd. (d)), the Commission interprets sub. (b) to constitute a second exception. To accept the
Comumission's position, one must ignore the crystalline language of subd. (a), and assume that the drafters were
smart enough to use exception language with respect to subd. (d) but careless enough to rclegate another
exception to a different subdivision without labeling it as an exception. Such a view is untenable. See White v.
Western Title Ins. Co. (1985) 40 Cal.3d 870, 881 n.4 ("Under the familiar maxim of expressio unius est exclusio
alrerius it is well settled that, when a statute expresses certain exceptions to a general rule, other exceptions are
necessarily excluded. This canon, based on common patterns of usage and drafting, is equally applicable to the
construction of contracts."). _

~aboba Tribal Gaming Cornmission : Page2 of4

11.30.08 Response to CGCC on re-adoption of CGCC-8 : 7 %
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Moreover, if subd. (b) had been intended to authorize the re-adoption of any regulation over the
Association's disapproval, it is hard to see what purpose would be served by subd. (a)'s language requiring pre-
approval by the Association. As the Commission itself recognizes, an interpretation that renders another section
mere surplusage must be avoided if at all possible. Brinton v. Bankers Pension Services, Inc. (1999) 76
Cal.App.4th 550, 560 (interpretation that renders provisions "mere surplusage . . . violate[s] the principle that,
where possible, the entire contract should be given effect. (Civ. Code, §1641.)"), As shown above, it is the
Tribe's interpretation, not the Commission's, that gives effect to both subd. (2) and subd. (b).

Thus, if for no other reason than that what the Commission proposes to do js not within the ,
Commission's authority under the Tribe's Compact, CGCC-8 should not be adopted in its present form.

Contrary to what the Commission has suggested, declining to adopt CGCC-8 at this ﬁme would not

leave the State without protection against the possibility that some tribe, somewhere, might abdicate its
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Exhibit A31

BISHOP TRIBAL COUNCIL

November 13, 2008

Honorable Mr. Dean Shelton, Chairman : :
& Commission Members : . it
Attention: Ms. Evelyn Matteucci, Chief Counsel . -
State of California : : _ - o
California Gambling Control Commission RIS o

2399 Gateway Oaks Drive, Suite 100

Sacramento, CA 95833-4231

Comments on Proposed Uniform Tribal Gaming Regulation CGCC-008

Dear Honorable Chairman Shelton and Commissioners:

On behalf of the Bishop Paiute Tribe I write this letter in response to the Proposed California Gambling Control Commission
(CGCC) Re-Adoption of Uniform Regulation 008 - State Minimum Internal Control Standards, taken at the October 14, 2008 CGCC
hearing held in Sacramento, California and letter mailed vid-ground mail on October 20, 2008. .

It is the position of the Bishop Paiute Ttibe that the CGCC must adhere to the California Tribal —State Gaming Cémpact of 1999
Section 8 § 8.4.1.(2), (b), & (c) which states:

Sef:tion 8.4.1.

(a) Except as provided in subdivision (d), no State Gaming Agency regulation shall be cffecti{re with espect to the Tribe’
~ Gaming Operation unless it has first been approved by the Association and the Tribe has had an opportunity to review and
comment on the proposed regulation.

(b) Every State Gaming Agency regulation that is intended to apply to the Tribe (other than a regulation proposed or
previously approved by the Association) shall be submitted to regulation to the Tribe for comment as provided in
subdivision (c). A regulation that is disapproved by the Association shall not be submitted to the Tribe for comment unless
it is re-adopted by the State Gaming Agency as a proposed regulatton in its original or amended form, with a detailed,
written response to the Assocmuon s objections.

(C) Except as provided in subdivision (d), no regulation of the State Gaming Agency shall be adopted as a final regulation in
respect to the Tribe’s Gaming Operation before the expiration of 30 days after submission of the proposed regulation to
the Tribe for comment as a proposed regulation, and after consideration.of the Tribe’s comments, if any.

Itis the opinion of the Bishop Patute Tribe that CGCC-008 cannot be adopted without the Association approval, other
than by Section 8.4.1. (d) by exigent circumstances, which was in this case was not enacted for approval under this guise.

Smce1 cly,

ochia

_Monty Bengochia
Tribal Chairman

Co Bishop Indian Tribal Council
Bishop Paiute Gaming Commission
Ms. Gloriana Bailey, General Manger Paiute Palace Casino

PAIUTE PROFESSIONAL BUILDING « 50 TU SU LANE « BISHOP, CA 93514 Z A,
PHONE (760) 873-3584 « FAX (760) 873-4143

1 24



Kara Brundin
Miller
Chairperson

Denise Padgette
- Vice Chairperson

Sharyne R. Harper
~ Council Secretary

Joel Bravo
Treasurer

Marian Lopez
Council Member

Loren Bommelyn
Council Member

Joseph Giovannetti
Council Member

Russ Crabtree
Tribal
Administrator

LXnipit As3Z

Smith River Rancheria

- 140 Rowdy Creek Rd, Smith River, CA 95567-9525
. Ph: (707) 487-9255 Fax (707) 487-0930

November 14, 2008

Mr. James B. Allen, Regulatory Actions Coordinator
California Gambling Control Commission.

2399 Gateway Oaks Drive, Suite 220

Sacramento, CA 95833-4231

Re: Uniformed Tribal Gaming Regiilations CGCC-8
Dear Mr. Allen and Commissioners:

The 1999 Compact estabhshed a government-to-government relatronshlp between the Smith
River Rancheria and the State. According to the preamble the system of regulatlon of gaming
fashioned by: Congress in IGRA rest on an allocation of regulatory Junsd1ct10n among three
soverelgns ithe federal ‘government, the state in whlch a tribe has land, and the tnbe 1tse1f

No where in the Compact preamble does it state subdivisions of‘these soverelgns had the
authonty to unilaterally re—negotlate the termsiset forth in the greed upon compact. Any
changes to the terms set forth in the 1999 ¢t must be renegotiated between the two
sovereigns, and new or add1t10nal regul irements must be agreed to.through
government-to-government negoti ‘Tribehas acknowledged and accepted, our
compact: preamble statements whi ,only underscores that CGCC-8 is an unauthorrzed
extension‘of the. state’s authorrty 4 our 1999 Compact. If terms are to be changed then
there is a requrred negotlated compact amendment, which would spec1ﬁcally 1nc1ude

regulatory provmons

The Smith River Ranchena over many years has worked with the State Gammg Agency to
cooperatively 1mp1ement the regulatory provisions of the 1999 Compact ‘which'have ensured
the integrity of Indian gaming. It with a strong sense of disappointment in the approach taken
by CGCC’s to implement the:CGCC-8. ‘It is our view that CGCC-8 is unwarranted
redundant, and unduly burdens neand we cannot support it because it will only serve to
violate our Compact. ' ' |

Smith River Rancheria Tribal Chalr

(O SRR Tribal Council
SRR Tribal Gaming Commission

Waa-saa-ghitlh-'a~ Wee-ni Naa-ch'aa-ghitlh-ni
Our Heritage Is Why We Are Strong

ZA2



Exhibit A33

Pauma Band of Mission Indians

P.0. Box 369 * Pauma Valley, CA 92061 *(760) 742-1289 * Fax (760) 742-3422

Established 1893

November 20, 2008

: : BY FAX (916- 263 0452)
Attn: Evelyn Matteucci, Chief Counsel

California Gambling Control Commission » i:f
- 2399 Gateway Oaks, Suite 100 o B
Sacramento, CA 95833 )
. LR O
RE: Comments Concerning CGCC’s Re-Adoption of CGCC-8 L o
v 3 =
Dear Ms. Matteucci: e
o

This Pauma Band of Mission Indians (“Tribe”) hereby submits its comments regarding
the California Gambling Control Commission’s (“CGCC”) re-adoption of CGCC-8 on

October 14, 2008.

As an initial matter, the Tribe objects to the comment deadline set by the CGCC. The
Tribal-State Compact provides for a 30-day comment period, which commences “after
submission of the proposed regulation to the Tribe.” (Sec. 8.4.1 (¢).) The CGCC has
apparently interpreted this deadline as running from the date it sent the regulation to the
Tribe. A more appropriate and reasonable interpretation of section 8.4.1(c) is that when a
notice and regulation is served by mail, the 30-day comment period should be deemed to
start five days after the mailing (see, e.g., Code of Civil Procedure section 1013(a).) The
Tribe therefore asks that the Commission accept as timely submitted any tribal comments
-received by the close of business on November 24, 2008." :

As another preliminary matter, the Tribe objects to the CGCC’s failure to include the joint
comments submitted by the Tribe and the Pauma Gaming Commission in its “Detailed
Response to Tribal-State Association Objections to Minimum Internal Control Standards
(MICS) (CGCC-8)” or the exhibits attached thereto.” These comments were submitted to
the CGCC by letter dated February 19, 2008, and the Tribe requested that the letter be
made part of the record for the February 21, 2008, meeting at which the CGCC was going
to vote on CGCC-8. While the CGCC initially refused to make our comment letter part
of the record, it reversed itself and sent us a letter dated September 24, 2008, in which it
stated that it would make our comment letter “part of the overall CGCC-8 record” and
assured us “it will be responded to along with all the other CGCC-8 letters.”

The Pauma Gafning Commission brought this omission to the CGCC’s attention in a
letter dated October 13, 2008, which was submitted to the CGCC at its meeting on

2A%



With respect to the CGCC’s re-adoption of CGCC-8, the Pauma Band of Mission Indians
adopts and incorporates by reference herein the comments set forth in the attached Pauma
Gaming Commission’s letter of October 13, 2008. Without limiting the generality of the
foregoing, the Tribe emphasizes that the CGCC’s re-adoption of CGCC-8 is invalid and
CGCC-8 has no legal effect with respect to the Tribe’s gaming operation because it has
not been approved by the Association, as expressly and clearly required by section
- 8.4.1(a) of the Tribal-State Compact. The only exception to prior approval of the
Association is the “exigent circumstances™ exception contained in section 8.4.1(a). In
addition, since the CGCC amended CGCC-8 after it was reviewed by the Association, the
amended version should have been re-submitted to the Assomatlon for approval and not
sent out to the Tribe for comment. :

The Tribe disagrees with the CGCC’s position that section 8.4.1(b) provides an exception
to the general rule of section 8.4.1(a) requiring prior Association approval. Section
8.4.1(b) cannot be read to negate or render meaningless the clear requirement for
Association approval set forth in section 8.4.1(a). Moreover, an interpretation of section
8.4.1 that would permit the CGCC to unilaterally impose statewide regulations in the face
of disapproval by the Association flies in the face of well-established principles of tribal
sovereignty and, in particular, the rule that civil-regulatory laws do not apply to tribes in
California. These principles formed the backdrop for the negotiation of the Tribal-State
Compacts and it defies reason that the parties to the compacts would have created the
Association specifically for the purpose of approving proposed state-wide gaming
regulations but then permitted the CGCC to effectively override the Association by
adopting a regulatlon that was not supported by any other delegate to the Assoc1at10n
including the other arm of the State Gaming Agency

In summary, the Pauma Band of Mission Indians asks the CGCC not to adopt CGCC-8 as
a final regulation and to either abandon the regulation or submit the amended version of
CGCC-8§ to the Assomatlon for consideration.

Respectfully,

Chris Devers, Chairman
Pauma Band of Mission Indians

cc.  Dean Shelton, Chairperson, CGCC
Dee Cline, President, Pauma Gaming Commission



November 20, 2008

BY FAX (916-263-0452)
Attn: Evelyn Matteucci, Chief Counsel

California Gambling Control Commission
2399 Gateway Oaks, Suite 100
Sacramento, CA 95833

RE: Comments Concerning CGCC’s Re-Adoption of CGCC-8
Dear Ms. Matteucci:

This Pauma Band of Mission Indians (“Tribe”) hereby submits its comments regarding
the California Gambling Control Commlssmn s (“CGCC”) re-adoption of CGCC-8 on
October 14, 2008.

As an initial matter, the Tribe objects to the comment deadline set by the CGCC. The
Tribal-State Compact provides for a 30-day comment period, which commences “after
submission of the proposed regulation to the Tribe.” (Sec. 8.4.1 (¢).) The CGCC has
apparently interpreted this deadline as running from the date it sent the regulation to the
Tribe. A more appropriate and reasonable interpretation of section 8.4.1(c) is that when a
notice and regulation is served by mail, the 30-day comment period should be deemed to
start five days after the mailing (see, e.g., Code of Civil Procedure section 1013(a).) The
Tribe therefore asks that the Commission accept as timely submitted any tribal comments
received by the close of business on November 24, 2008.

As another preliminary matter, the Tribe objects to the CGCC’s failure to include the joint
comments submitted by the Tribe and the Pauma Gaming Commission in its “Detailed
Response to Tribal-State Association Objections to Minimum Internal Control Standards
MICS) (CGCC-8)” or the exhibits attached thereto. These comments were submitted to
the CGCC by letter dated February 19, 2008, and the Tribe requested that the letter be
made part of the record for the February 21, 2008, meeting at which the CGCC was going
to vote on CGCC-8. While the CGCC initially refused to make our comment letter part
of the record, it reversed itself and sent us a letter dated September 24, 2008, in which it
stated that it would make our comment letter “part of the overall CGCC-8 record” and
assured us “it will be responded to along with all the other CGCC-8 letters.”

The Pauma Gaming Commission brought this omission to the CGCC’s attention in a
letter dated October 13, 2008, which was submitted to the CGCC at its meeting on
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With respect to the CGCC’s re-adoption of CGCC-8, the Pauma Band of Mission Indians
adopts and incorporates by reference herein the comments set forth in the attached Pauma
Gaming Commission’s letter of October 13, 2008. Without limiting the generality of the
foregoing, the Tribe emphasizes that the CGCC’s re-adoption of CGCC-8 is invalid and
CGCC-8 has no legal effect with respect to the Tribe’s gaming operation because it has
not been approved by the Association, as expressly and clearly required by section
8.4.1(a) of the Tribal-State Compact. The only exception to prior approval of the
Association is the “exigent circumstances” exception contained in section 8.4.1(a). In
addition, since the CGCC amended CGCC-8§ after it was reviewed by the Association, the
amended version should have been re-submitted to the Association for approval and not
sent out to the Tribe for comment. '

The Tribe disagrees with the CGCC’s position that section 8.4.1(b) provides an exception
to the general rule of section 8.4.1(a) requiring prior Association approval. Section
8.4.1(b) cannot be read to negate or render meaningless the clear requirement for
Association approval set forth in section 8.4.1(a). Moreover, an interpretation of section
8.4.1 that would permit the CGCC to unilaterally impose statewide regulations in the face
of disapproval by the Association flies in the face of well-established principles of tribal
sovereignty and, in particular, the rule that civil-regulatory laws do not apply to tribes in
California. These principles formed the backdrop for the negotiation of the Tribal-State
Compacts and it defies reason that the parties to the compacts would have created the
Association specifically for the purpose of approving proposed state-wide gaming
regulations but then permitted the CGCC to effectively override the ‘Association by
adopting a regulation that was not supported by any other delegate to the Association,
including the other arm of the State Gaming Agency.

In summary, the Pauma Band of Mission Indians asks the CGCC not to adopt CGCC-8 as
- a final regulation and to either abandon the regulation or submit the amended version of
CGCC-8 to the Association for consideration.

Respectfully,

Chris Devers, Chairman
Pauma Band of Mission Indians

c.c.  Dean Shelton, Chairperson, CGCC
Dee Cline, President, Pauma Gaming Commission
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October 13, 2008 ‘

BY FAX (916-263-0452)
Dean Shelton, Chairman ,
California Gambling Control COmrmsswn
2399 Gateway Oaks, Suite 100
Sacramento, CA 95833

RE: ' CGCC Meetmg on October 14 2008
Dear Chairman Shelton:

The Pauma Gaming Commission .of the Pauma Band of Mission Indians suBmits this .,
letter for the CGCC’s consideration at its meeting on October 14, 2008, and requests that -
this letter be made part of the record for said meeting. : .

.By letter dated F ebruary 19, 2008, the Pauma Band of Mission Indians and the Paumia

Gaming Commission submitted its comments on CGCC-8 to the CGCC and asked that
the letter be made patt of the record for the February 21, 2008, meeting at which the
CGCC was going to vote on CGCC-8. While the CGCC initially refused to make our
comment letter part of the record, it reversed itself and sent us a letter dated September
24, 2008, in which it stated that it would make our comment letter “part of the overall

~ CGCC-8 record” and assured us “it will be responded to along with all the other CGCC-

8 letters,”

However, the CGCC did not address our comment letter in 1ts “Deta.lled Response to
Tribal-State Association Objections to’ Minimum Internal .Control Standards: (MICS)
(CGCC-8)” or include our letter with the tribal comment letters appended to the Detailed
Response. We are therefore writing to ensure that our original comment letter dated
February 19, 2008, is included among the documents considered by the CGCC in-
formulating its dCCISIOn In addition, we ask that the CGCC trail this matter to a later

~ date in order to ensure that our comment letter and all the other tribal -comment letters
* concerning CGCC-8 received by the CGCC-8 prior o September 2008 which were not

included in the Detailed Response or attached exhibits.

In addition, We' would like to add the following additional comments: - First, we have
reviewed the proposed amendments to CGCC-8 dated October 1, 2008, and we do not
believe the amendments adequately_éddress the concerns we set forth in our letter of

Post Office Box 89 * Pauma Valley, CA 92061 . ®
Ph: (760) 742-1020 * Fax: (760) 742-3387 ' .



. February 19 2008 or the concerns set forth in the Assoclauon s Regu.latory StandardS'
‘Taskforce. Final Report and Statement of Need dated Febmary 13, 2008, which we
incorporated by reférence in our comment letter. We therefore ‘stand. by our ongmal "
comments and reiterate our request that the CGCC not re-adopt the ‘amended regulauon

CGCC-8. o » -

Secondly, the CGCC does not have the authonty to umlatera]ly impose, CGCC 8-after it o

.. -has been-rejected by the Association. Section 8.4.1, subdivision (a) of our Tribal-State o

Compact makes it clear that “no State Gaming Agency regulatlon shall be effectlve with
respect to the Tribe’s 'Gaming Operation unless it has first been approved by the

" Association and the Tribe has. an opportinity to review and comment on the proposed

" regulation” (emphasis added). . The only exception to the requirement for Association
approval is subdivision. (d), which' permits “the ~adoption of - regulations - without
Association approval in exigent circumstances. Since CGCC-8 was disapproved by the .
Association on September 4, 2008; it is our position that CGCC-8 even if re-adopted by -
the CGCC will be ineffective as to the Pauma Gammg operatlon

~.We understand that the CGCC may be relymg on subd1v1s1on (b) of section 8. 4 1 thch :
confemplates that the CGCC may re-adopt' a regulation that is disapproved by the --
_ Association, but the remainder of that subdivision and the section read as a whole makes ..
it clear that subdivision (b) contemplates the CGCC being able to do so only when itis
able to amend the’ regulation- in a manner that overcomes the objections “of the
* Association. As stated above, the proposed amendments to CGCC-8 fail to overcome
. the objections expressed at the. Association meeting on September 4, 2008. The only
valid option for the CGCC is to submit the amended CGCC-8 10 the Assoc1at10n and
’ seek the Assoc1at10n (3 approval of the.amended regulation. - ' . '

In summary,,the Pauma Gammg‘ Comnussmn of the Pauria Band of I\/fission Indlans )
asks that the CGCC not re-adopt CGCC-8 and, if it does so, that it submit the amended -
- regulation to the Association in .conformity,with subdivision (a) of section 8.4.1.

:‘Respectﬁﬂly, -

Ve,w
ora “Dee” Clme Pres1dent

_ Peuma Gaming Commission :




‘c.C.

Alexandra Vuksich, Commiééioner, CGCC

Stephanie Shimiazu, Commissioner, CGCC

Sheryl Schmidt, Commissioner, CGCC -
Evelyn M. Matteuci, Chief Counsel, CGCC
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Acua CALIENTE BAND OF CAHUILLA INDIANS
TRIBAL COUNCIL

RICHARD M. MILANOVICH CHaIRMAN * JEFF L. GRUBBE VickE CHAIRMAN
MORAINO J. PATENCIO SECRETARY/TREASURER * JEANNETTE PRIETO-DODD MemBER * VIRGINIA GILLESPIE MEMBER

November 25, 2008

James B. Allen,
Regulatory Actions Coor dinator
California Gambling Control Commission

2399 Gateway Oaks Drive, Suite 220 o 3y

Sacramento, California 95833-4231 _ . O vy

Re: Proposed Regulation CGCC-8

Dear Mr. Allen:

This letter is submitted by the Agua Caliente Band of Cahuilla Indians (“Tribe”) in' connection with
the California Gambling Control Commission’s (“Commission”) consideration of Proposed
Regulation CGCC-8. Although the Tribe declines to comment on the substance of CGCC-8, it is
concerned with how the Commission is intending to enact the Proposed Regulation. It is our
understanding that, although the Tribal-State Association (“Association”) reJected CGCC-8, the
Commission nonetheless intends to adopt this Regulation.

The prospect of adopting a non-emergency Regulation over the objection of the body responsible for
creating such Regulations is, to say the least, troubling. The Commission’s unilateral adoption of
CGCC-8 not only contravenes the spirit of numerous Tribal-State Gaming Compacts, it flies in the
face of precedent Specifically, when the Association initially rejected the first version of what is now
CGCC-7, the Commission did not automatically adopt the Regulation. Instead, the Commission
considered and incorporated the tribes’ comments, redrafted the Regulation and presented it to the
Association, which adopted CGCC-7. It is this process, based upon the Tribal-State Gaming
Compacts, which the Tribe now urges the Commission to again follow. :

This Tribe sincerely hopes that the Commission considers its and all tribes comments in determining
how to proceed with the rulemaking process, honoring the negotxated agreements between the State of
California and the Indian tribes. :

AT,

Richard
Chairman, Tribal Council
AGUA CALIENTE BAND OF
CAHUILLA INDIANS

RMM: If PRI OMNICHU DU _,J ;
TC-11173-11-08 '

C: Agua Caliente Gaming Commission, Joe Carlini, Executive Director

" e = e ST

5401 Dinah Shore Drive * Palm Springs, CA 92264 ¢ P: 760.699.6800 * F: 760.325.0593 » www.aguacaliente-nsn.gov
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Exhibit A35

FORMAN & ASSOCIATES
ATTORNEYS AT LAW
4340 REDWOOD HIGHWAY, SUITE E352
SAN RAFAEL, CALIFORNIA 94903

TELEPHONE: (415) 491-2310 FAX: (415) 491-2313

GEORGE FORMAN ‘ : GEORGE@GEORMANLAW,.COM

KIMBERLY A, CLUEFR , KIMBERLY@GFORMANLAW.COM

JAY B, SHAPRO ' JAY@GFORMANLAW,COM

JEFFREY R. KEOHANE JEFF@GFORMANLAW,COM
FACSIMILE COVER SHEET

TO: Evelyn Matteucci, Chief Counsel

FAX: '916-263-0452

FROM.: George Forman

DATE: November 20, 2008

RE: Sycuan Band of the Kumeysay Nation's Comments re: Re-Adoption of Uniform

Tribal Gaming Regulation CGCC-8 (Minimum Internal Control Standards)
TOTAL NUMBER OF PAGES (including cover sheet): 6

ORIGINAL WILL NOT FOLLOW

COMMENTS

Please see attached.

This communication contains information that is confidential and is intended to be privileged pursuant to the attorney~client
privilege and/or work product dotrine, If the reader of this message is not the intended recipient, please notify the sender
MMWWMMWWMMWMWmmwmmwmmMmmmmmeﬂ&mmHMMMMWM
Intended only for the use of the Individual or entity fo which it is addressed,
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FORMAN & ASSOCIATES -

ATTORNEYS AT Law
4340 REDWOOD HiaHWAY, Suite E352
SAN RAFAEL, CALIRORNIA, 94903

TEL;PHONE: (415) 491-2310  Fax: (415) 491-2313

- GEORGE FORMAN ‘ ‘ S GEORGEBOFORMANLAW,COM
KiveerLy A, CLUEF o = . KCLUFF@GFORMANLAW.COM
JAY B. SHAPIRO : JAY@GFORMANLAW.COM
JEFFREY R, KEOHMANE : JEFF@GFORMANLAW.COM

November 20, 2008

' VIA FACSIMILE (916-263-0452) ONLY

- Evelyn Matteucci, Chief Counsel
‘California Gambling Control Commission

- 2399 Gateway Oaks Drive, Suite 220
Sacramento, CA 95833-4231

Re:  Sveu and of the Kumeyaay Nation's Comments re: Re-Adoption of Uniform

- Iribal Gaming Regulation CGCC-8 (Minimum Internal Contro! Standards) .

Dear Ms. Matteucci:

Forman & Associates, Attorneys at Law, is legél counse] to the Sycuan Band of the ‘
Kumeyaay Nation ("Txibe"). Our client has requested that we submit the Tribe's objections to
CGCC-8 on the Tribe's behalf. ' : '

In accordance with Compatt Section 8.4. 1(c), and as requested by the CGCC, the Tribe

hereby submits its comments regarding the Commission's re-adeption of CGCC-8 over the

- Association's disapproval of the proposed regulation. As explained below, the Tribe hereby

- objects to the purported re-adoption as contrary to the plain language of Section 8.4.1(c) and (d),
which authorizes the Commission to adopt a regulation without obtaining the Association's prior
approval only in exigent circumstances as-provided in subdivision (d). Because the Commission
has not found that exigent circumstances exist to justify adoption of the proposed regulation over
the Association’s objections, because no such circumstances in fact exist, and because the
proposed regulation is unnecessary and unduly burdensome, the Tribe objects to the proposed
regulation as an action that is beyond the Commission's limited authority under the Tribe's -
Compact. ‘ ' :

_ The Tribe agrees with the objections to CGCC-8 set forth in the Association's
February 13, 2008, Task Force Report (except as the proposed regulation has been revised to

por
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Evelyn Matteucci, Chief Counsel
California Gambling Control Commission
November 20, 2008

" Page2

accede to those objections), and will not reiterate them here. Instead, the Tribe will focus 'its
cominents on the proper interpretation of Compact §8.4.1. Section 8.4.1 (a) provides:

(a) Except as provided in subdivision (d), no State Gaming Agency
regulation shall be cffective with respect to the Tribe's Gaming
Operation unless it has first been approved by the Assocjation and
the Tribe has had an opportunity to review and comment on the
proposed regulation. (emphasis added).

The language of the Compact, to which the State the Tribe both agreed, could not be clearer: the
Commission can impose a regulation on a tribe if — and only if ~ subdivision (a)'s two
prerequisites are met - i.e. (1) approval by the Association, and (2) review and comment by the
Tribe. Subdivision (a) recognizes a single situation — exigent circumstances (set out in sub. (d))
- in which the Commission can dispense with these prerequisites. But in the absence of exigent
circumstarices — and the Commission has not even atterpted to claim that they are present here —
the Commission must obtain the Association's approval of a regulation. This interpretation of
subd. (a) gives effect to the clear and explicit meaning of its terms; accordingly, it governs. See
Bank of the West v. Sup. Ct. (1992) 2 Cal.4th 1254, 1265; Civ. Code §1364 ("The language of a
contract is to govern its interpretation, if the language is clear and explicit, and does not involve
an absurdity.").

‘The Commission contends that it may circumvent Association approval by the .siniple
expedient of responding to the Association's objections before re-adopting the materially
identical regulation. In support of its interpretation, the Commission relies on §8.4.1(b), which
states: .

(b) Every State Gaming Agency regulation that is intended to apply
to the Tribe (other than a regulatjon proposed or previously -
approved by the Association) shall be submitted to the Association
for consideration prior to submission of the regulation to the Tribe
for comment as provided in subdivision (c). A regulation that is ‘
disapproved by the Association shall not be submitted to the Tribe
for comment unless it is re-adopted by the State Gaming Agency as
a proposéd regulation, in its original or amended form, with a
detailed, written response to the Association's objestions.

The Commission argues that subd. (b) must "constitute[] a clear exception to the general ,
requirement that the Association approve a regulation before it may be effective," because any
contrary reading would render subd. (b) "mere surplusage.” CGCC's Detailed Response, p.1,

2
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Evelyn Matteucci, Chief Counsel
California Gambling Control Commission
November 20, 200

Page 3 :

n.2. The Commission's position rests on a false premises and, in any case, raises more problems;
than it purports to solve.

. Despite the Commission's claim to the contrary, the Tribe's reading of subd. (a) does not
render subd.(b) mere surplusage. It is true that both subd. (a) and (b) mention the prerequisites of
promulgating a regulation ~ Association approval and submission for triba) comments — but
subd. (b) clarifies and elaborates on subd. (a)'s requirements. The first sentence of subd, (b)
makes clear that Association approval is satisfied when the Association itself proposes a
regulation - something that is at most implied by subd. (a). That sentence also authorizes the
Commission to submit a regulation to the tribes only after obtaining Association approval; subd.
(a) is silent on this point. The second sentence of subd, (b) addresses the Commission's
particular obligations when the Association disapproves a proposed regulation — a topic that
subd. (a) does not addtess. In sum, subd. (a) and subd. (b) both can be given effect without"
making either provision redundant or inconsistent.

In addition, the Commission urges a rcading of subd, (b) that violates at least two canons
of interpretation. Although subd. (a) expressly subjects Association approval of a regulation to
one - and only one — exception (subd. (d)), the Commission interprets sub. (b) to constitute a

“sécond exception. To accept the Commission's position, one must ignore. the crystalline language
of subd. (a), and assume that the drafters were smart enough to use exception language with
respect to subd. (d) but careless enough to relegate another exception to a different subdivision
without labeling it as an exception. Such a view is untenable. See White v. Western Title Ins.

Co. (1985) 40 Cal.3d 870, 881 n.4 ("Under the familiar maxim of expressio unius est exclusio
alterius it is well settled that, when a statute cxpresses certain exceptions to a general rule, other
exceptions are necessarily excluded. This canon, based on common patterns of usage and
drafting, is equally applicable to the construction of contracts."). -

Moreover, if subd. (b) had been intended to authorize the re-adoption of any regulation
over the Association's disapproval, it is hard to see what puipose would be served by subd. (a)'s
language requiring pre-approval by the Association. As the Commission itself recognizes, an
interpretation that renders another section mere surplusage must be avoided if at all possible.
Brinton v. Bankers Pension Services, Inc. (1999) 76 Cal.App.4th 550, 560 (interpretation that
renders provisions "mere surplusage . . . violate[s] the principle that, where possible, the entire
contract should be given effect. (Civ. Code, §1641.)"). As shown above, it is the Tribe's
interpretation, not the Commission's, that gives effect to both subd. (a) and subd. (b).

Thus, if for no other reason than that what the Commission proposes to do is not within

the Commission's authority under the Tribe's Compact, CGCC-8 should not be adopted in its
present form. '

14154912313 PAGE. 84 i
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Evelyn Matteucci, Chief Counsel

California Gambling Control Commission
- November 20, 2008 ‘

Page 4

- Contrary to what the Commission has suggested, declining to adopt CGCC-8 at this time
would not leave the State without protection against the possibility that some tribe, somewhere,
might ebdicate its regulatory responsibility to maintain internal controls consistent with industry
standards and practice. This would be true even if virtually every California tribe had not already
adopted MICS at least equal to the NIGC's MICS, which were based in part on tribally-developed

MICS and thus set the industry standard or practice.

Compact Section 8.1 and its subsections set forth in great detail the minimum regulatory
standards that each Tribal Gaming Agency must promulgate and enforce. The State could have
insisted that the 1999 Compact and subsequent amended compacts include specific MICS or
specific authority for the SGA to impose MICS; it didn't, and it must abide by the agresments
that it negotiated. Rather, §8.1 implicitly recognizes that tribes may be differently situated,
requiring MICS reasonably tailored to specific tribal needs, with the adequacy of those MICS
determined on a tribe-specific basis. The Commission's impesition of a one-size-fits-all regime
effectively would supplant the primacy of the tribal regulatory role acknowledged in the
Compact. : , ' ’

Section 7.4 (and subdivisions) of the Tribe's Compact gives the State Gaming Agency -
unrestricted access to papers; books, records, equipment, or places Where such access is
reasonably necessary to ensure compliance with this Compact. This section, when combined
with the standards that §8.1 requires the Tribal Gaming Agency to promulgate and enforce, gives
the State Gaming Agency all the tools necessary to ensure that the Tribal Gaming Agency is .
fulfilling its regulatory responsibilities without overriding the exercise of those responsibilities -
through the adoption of CGCC-8.

If the foregoing were not enough to warrant the rejection of CGCC-8, the interactions that
Tribes have had with Commission personne! give rise to a serious concern that CGCC-8 could
become the vehicle for pretextual or other needless and costly burdens on tribal gaming
_regulators and gaming operations. As one recent example, earlier this year the Commission

issued public statements about tribal use of allegedly "obsolete” software that raised questions

. about the honesty and integrity of tribal gaming. In fact, as was explained by GLI, the software
in question was "obsolete” only in the sense that the manufacturer no Jonger supported the
product, not because the software no longer was fully functional, and thus continued use of the
software was entirely appropriate. The charitable explanation for the Commission's public
position — which never has been publicly retracted ~ is that the Commission simply didn't
understand the difference between "obsolete” and recalled software.

: In an avea as technical as MICS, there is a very real potential for similar
misunderstandings based on a lack of knowledge or experience on the part of Commission staff,
This could lead to disputes that would be costly and time-consuming to resolve, That is why a

265
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. Evelyn Matteucci, Chief Counsel
. California Gambling Control Commission
November 20, 2008
Page 5

~ working group of tribal attorneys proposed a procedure for lower-level dispute resolution before
the State could invoke the process set forth in §9 of the Compact — a proposal that the
Commission rejected. .

In short, the Tribe regards CGCC-$ to be an unnecessary solution to a non-existent
problem.. For that reason, and because adoption of CGCC-8 as proposed exceeds the -
Commission's authority under the Tribe's Compact, the Tribe urges the Commission to withdraw
CGCC-8. ' o

Very truly yours,

FORMAN & ASSOCIATES

256
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DRY CREEK RANCHERIA
BAND OF POMO INDIANS
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November 20, 2008

Evelyn Matteucci, Chief Counsel

State of California Gambling Control Commission
2399 Gateway Oaks Drive, Suite 220

Sacramento, CA. 95833-423]

Re: Comments on CGCC-8 as adopted on October 14, 2008

Dear Ms. Marteucci:

The Dry Creek Rancheria Band of Pomo Indians ("Tribe") is opposed to the proposal by
the California Gambling Control Commission ("Commission”) to adopt in final form the
purported regulation known as CGCC-8. The Tribe appreciates and supports the efforts of the
tribes and the Commission to reach agreement on a statewide standard for the internal regulation
of gaming on Indian reservations. The Tribe believes that an important goal in its compact is the
achievement of a mutually respectfil government to government relationship in which the Tribe
vigorously regulates in the first instance — from the exercise of the Tribe's governmental power
to promulgate its own gaming regulations through the enforcement of those regulations -- and
the State then verifies that the Tribe is doing its job. Unfortunately, proposed CGCC-8 is
contrary to that goal. It purports to vest the State with the power to dictate the specific
regulations that the Tribe is supposed to "promulgate," and then attempts to authorize the State
1o directly enforce both its and the Tribe's rules. The regulation thus subordinates tribal
regulation, and thus the Tribe itself, to state regulation and jurisdiction.

That attempt to reconfigure the Tribe's negotiated relationship with the State without the
benefit of mutual agreement is unacceptable and impermissible under the compact and federal
law. We respectfully submir that if adopted, CGCC-8's inevitable consequence will not be
effective regulation on a statewide basis. Instead, it will launch time-consuming and expensive
litigation that will simply widen the gulf between the tribes and the State, thereby ruining the
chance that those parties had of reaching the mutually respectful and complementary regulatory
goals envisioned in the compacts. ‘ '

Instead, we propose a different direction than the approach being taken in CGCC-8. In

- doing so, we address two goals: the setting of a common "MICS standard” against which

compact compliance can be measured and as to which we, and we believe most other tribes, have
little quarrel, and the avoidance of confrontation between the State's and the tribes' regularors
over this issue. It is submitted that both goals can be achieved simply by either adopting 2

Board of Directors
Mailing Address: PO, Box 607, Geyserville, CA 95441
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mutual declaration, through the Association, of a mutually acceptable (but not mandatory)
standard for internal control monitoring through use of the NIGC MICS, or even unilaterally
offering guidance, similar to the kind of "safe — harbor" approach utilized by the SEC and other
regulatory bodies, as to what the State believes should be contained in the regulations
promulgated by the Tribal agency. If that standard is the NIGC MICS, then its acknowledged
acceptance by the State as an acceptable standard should be enough to remove the need 10
unlawfully attempt 1o compel the tribes to adopt that standard. ‘No compact amendment would
be implied by this approach, nor would an amendment be necessary.

This response primarily addresses the first goal, namely the MICS incorporation into the
tribes' regulations, but should not be read as an acceptance of the balance of CGCC-8 as
presently drafied. That document's mandates regarding enforcement are also unnecessarily
contentious, since rather than simply setting forth a mutually acceptable protocol for testing a
tribe's compliance with its own regulatory obligations, it virtually substitutes the State's direct
enforcement of the Tribe's obligation. We have focused primarily on the first goal regarding
MICS adoprtion, however, on the theory that if we cannot reach agreement with the State on it
then there is not likely to be agreement on the remaining CGCC-8 issues.

A Procedural and Jurisdicrional, Rather Than Substantive, Issue

As should be apparent from the tribes' continuing adherence to the National Indian

" Gaming Commission's Class III MICS that, despite the CR/T decision, the issue with CGCC-8 is
not the MICS standard itself but is instead a procedural one. Under the proposed regulation, the
State seeks to force the MICS standard on the tribes. Nothing in the compact gives the State the
right to do that. Because of a potential precedent that could be set if the State is permitted to
unilaterally impose gaming regulatory obligations on a tribe that are not contained in its
compact, tribes have little choice but 1o resist this process. Rather than provoking an inevitable
legal challenge, however, it is submitted that compliance with and enforcement of the MICS
could be assured without confronrtation if the State were to take the approach suggested 'below'.

The first step is the acknowledgment that Section 8.1 vests the Tribe with the respon51b1hty
1o "promulgate rules and regulations or specifications governing the various subjects designated
in sections 8.11 et sec. and to ensure their enforcement in an effective manner." While the
Section 8.1 subsections provide broad and comprehensive coverage of virtually all aspects of
gaming, the details on how 1o do that under the compact was left 10 the Tribe. Those areas 1o be
regulated include:

o physical safety of patrons and employees (Sec. 8.1.2);
e physical safeguarding of gaming facility assets (Sec. 8.1.3);
~*  prevention of illegal activity, mcludmg appropriate employee procedures and surveillance
_systems (Sec. 8.1.4);
o recording of incidents that deviate from normal operating procedures (Sec. 8.1.5);
o procedures designed to permit detection of irregularities, theft, cheating, fraud or the like,
"consistent with industry practice," (Sec. 8.1.6);
s barred patron processes (Sec. 8.1.7);
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e audits of the operation by an independent CPA firm at least annually in accordance with
industry practices for auditing casinos (Sec.8.1.8); and

o rules and regulation for each game (Sec. 8.1.9);

rules that address the method of play, odds, prize determinations, betting limits, industry
standard resolution of patron disputes (Sec. 8.1.10);
closed circuit televised surveillance systems (Sec. 8.1.11);
cash cage processes (Sec. 8.1.12);
minimum staff requirements for each gaming activity (Sec. 8.1.13); and
technical standards and specifications for Gaming Devices that meel the industry
standards for such devices (Sec. 8.1.14).

. Nothing in Section 8 or anywhere else in the compact requires the Tribe to adopt regulations
that embody the MICS as such or contain any other particular words or regulatory system for
accomplishing the above goals. While section 7.1 recites that it is the Tribe's responsibility 10
regulate under the compact and to "adopt and enforce regulations, procedures and practices" 10
do so, two tribes operating under the same compact could devise, for example, two completely
different systems for "detecting irregularity and theft." The NIGC's MICS provide one method
for doing so, but other gaming agencies here or abroad, or the Tribe itself, might devise equally
effective but substantially different means for accomplishing the same thing. Deployments of
equipment, staffing, and the like could vary widely and still be competent and in full compliance
with the compact. Indeed, the MICS themselves provide for variances among tribes in
recognition that different methods of regulation may have to be employed in certain
circumstances. '

Indeed, the proposed CGCC-8's own references to regulations that "meet or exceed" the
MICS (see Section (b)), rather than simply requiring verbatim adoption of those standards,
appears to recognize that it is the substantive goal of the MICS rather than their form that is
important, The only disagreement at this point, then, is over the imposition of a requirement that
the MICS zhemselves be the standard, which is nowhere mandated in the compact.

It should be noted thar the Tribe has no real disagreement over the need for a common

standard, or that the MICS are inappropriate to serve as that standard. Uniformity is important if

~ regulation is to be measured and verified by the State in an efficient way. While the compact
permits each tribe to devise its own set of regulatory approaches so long as the 8.1 goals are met,
it is impractical for each tribe to reinvent the regulatory standards wheel, and few if any tribes
have tried to do so. Most tribes already use the MICS as their model in promulgating regulations
under the compact. It could also be detrimental to the tribes to require the State 10 test a tribe's
enforcement of its own regulations if they differ substantially from tribe 10 tribe. Inspections and
compliance reviews are inirusive, distracting and disruptive. The easier it is for the State to see
that a tribal gaming agency is meeting its regulatory requirements, the better it is not only for the
State, but for the 1ribes as well. ’ :

Because the section 8.1 regulatory goals are so broad, and the tribes' methods for meeting
those goals through regulatory drafting are so potentially variable, and because the compact
respects the sovereign individuality of each wibe's power to govern within its own jurisdiction so
long as it meets the section 8.1 generalized goals, a gap in regulatory specificity and uniformiry

ZED
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exists. The State cannot attempt to close the gap by unilaterally imposing additional
requiremens on the Tribe (which would require a compact amendment), and its attempts to try 10
do so through proposed CGCC — 8 will surely lead to costly, divisive and delaying litigation. For
those reasous, it is submitted that there is a better way 10 bridge the gap without confrontation or
a diminishment of either the uibes' or the State's sovereign powers.

The proposal would be that the State simply announce, or better (but not required, see
below), reach agreement with the tribes through the Association, that the State's interpretation of
the compact's regulatory promulgation requirement is that adoption of the MICS as the basis of
its section 8.1 regulations (and any other internal control regulations that may be required in
the compact) will be considered to be a reasonable approach to meeting the compact's
requirement that proper internal control regulations be promulgated.

There is no need to mandate compliance with the MICS, since a tribe that wants to be
reasonably sure that its regulations will meet the compact's broad regulation promulgation
requirement insofar as the State was concerned would need only adopt the MICS. Most tribes
have done so anyway, and there are few reasons why a tribe would not, since it would be a
relatively certain way for a tribe to be assured in advance that its regulations were in
compliance with the compact. Tribes that did not adopt the MICS in light of such an announced
policy would not be in breach per se (since the compact does not require adoption of the MICS),
as the proposed CGCC-8 now suggests, but would run the risk that their altemative regulations
might not be considered by the State to fully address the section 8.1 criteria, thus inviting conflict
with the State and the possible expense of either rewriting its regulations or litigating the matter,
It would simply reward tribes with some reasonable assurances of compliance for doing what
they are already doing and provide certainty to one more area of the compact, but without
amending it. ‘

The announcement of a State MICS standard that encourages, but does not force, tribal
adoption, supports efficient, effective and objective enforcement by-the State. While such an
announcement forces nothing on a tribe, it also takes nothing away from the State. If a tribe
adopts the MICS following the approach suggested by the State, it will know with reasonable
certainty what the basis of the State determination of whether a Tribe is carrying out its
responsibilities will be, leaving only the actual determination of the Tribe's enforcement of that
standard as the remaining issue, whereas if a tribe decides not to follow the safe-harbor of MICS
adoplion, the State would be no worse off then it is under the existing broad terms of the
compact and could challenge the Tribe's fundamental compact obligation to adopt and enforce
appropriate internal control regulations. Thus, without imposing a purported mandate, the State
would be left with a uniform standard against which it could test mbal regulatory enforcemem
compliance in the area of internal controls.

Ideally, the State and the tribes would jointly adopt the following language through the
Association, but frankly the State could do this unilaterally, not necessarily by issuing a
regulation (although under some circumstances that could be possible; to be discussed in the next
stage), since it is not being forced on the Tribe. It simply constitutes the State's own declaration
of one way, in its opinion, that a compact's tribal regulatory drafting requirement can be met:
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‘(b) INTERNAL CONTROL STANDARDS. Each tribe shall promulgate
rules and regulations or specifications ("Tribal Internal Control Standards”
or "TICS") regarding the operation of Class III gaming activities by the
Tribe in accordance with Section 8.1 of the 1999 compact, or any
comparable section of new or amended compacts, and shall make such
rules and regulations available for inspection by the SGA in accordance
with Section 7.4 of such compact. A tribe's promulgation of TICS that
equal or exceed the Minimum Internal Control Standards (MICS) set forth
ar 25 CFR Part 542 (as in effect on October 1, 2006), are an example of
appropriate regulations under Section 8.1. '

(c) INTERNAL CONTROL SYSTEM. Each Tribe shall ensure that its
Gaming Operation implements and maintains an internal control system
that, at a minimum, ensures compliance with the TICS that apply to its
‘Class III gaming activities.

The foregoing is an approach that we believe does two important things:

1) It leads to the likely adoption of the MICS without amending the compact. In those
few instances where tribes do not adopt the "safe-harbor” of MICS adoption, it keeps intact the
State's full powers to inspect for a tribe's compliance and enforcement under section 8.1. We
submit that there will be few instances where MICS will not have been adopted, however,
particularly after a non-adopting tribe realizes the burden and disruption, and possible expense, it
will be left with in demonstrating compliance with each of the 8.1 subsections in connection with -
non-MICS conforming regulations. ‘ ' -

(2). It also establishes a model for revising other parts of proposed CGCC-8 where there
are additional attempts to amend the compact by inserting procedures and requirements that were
not agreed upon. As noted in the beginning of this response, we have refrained from addressing
those here since, if the MICS "safe-harbor" promulgation approach is not conceprually
acceptable, there is no point in taking the time on the other problematic areas, which mostly
relate to new burdens on tribes with respect to audits, de novo and duplicative enforcement,
mandated triba] action plans, and their costs and requirements. It is submitted that the same

-results described with respect to the MICS adoption can be applied to these issues as well by

 tying them into existing requirements in the compact and developing 2 way in which compliance
with a prescribed course as an example of probably compact compliance can fulfill the State's
need 10 be assured of tribal enforcement without expanding the authority granted to it under the

- compact, , . :

In the latter regard, we note in general that proposed CGCC-8 does far more than flesh
out a reasonable method by which the State can determine that tribal gaming agencies are
enforcing their own regulations. Instead, it places the State in the position of reviewing not the

~actions by the tribal gaming agency (which could include some reasonable sampling to verify
thar a tribe is in fact engaged in the kind of enforcement of its own rules that it professes to be
following), but to enforce the regulations directly within the facility. That approach is obviously
problematic, unnecessary and in excess of the State's authority under the compact. Assurance
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that all of the regulatory steps that are necessary are being taken by a tribal gaming agency
simply does not require that the State undertake its own regulation of a tribal casino. That issue
would have to be addressed as well, but we submit is easily resoluble in an effective, yet
compact consistent manner, in the same way described above. We look forward to the
opportunity to working with the State on that issue as well, :

We would respectfully request that the foregoing approach be considered and discussed
with the tribes, and sufficient time be allowed to explore the possibilities of achieving a more
mutually acceptable method for achieving uniform and effective internal control regulation than
proposed CGCC-8 now represents. Because most of the tribes already follow the MICS, and the
State's power to assure itself that they are doing so would not be impaired as issue is further
discussed, the benefits of pursuing all possible approaches to a resolution of this issue would
seem, as a matier of sound regulatory policy and tribal-state relations, to warrant further
consideration of proposed CGCC-8 and outweigh any concerns about delay, and the Tribe would
respectfully request that you do so.

Respec(tiVl_y submitted,
I-IaerHop ing/Chai
Dry Creek RapCheria Band of Pomo Indians

# 5788550_v3
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VIA U.S. MAIL : ' ’ =g
California Gambling Control Commission =
2399 Gateway Oaks Drive, Suite 220 ‘
Sacramento, 95833-4231

Attn: Chairman Dean Shelton

I Hd

7
W

£n:

Re:  Re-Adoption of CGCC-8 (Minimum Internal Control Standards) |

Dear Chairman Shelton:

The Coast Indian Community of the Resighini Rancheria (Tribe) provides the following
responses to the California Gambling Control Commission’s (CGCC) re-adoption of
proposed uniform CGCC-8. ’

The Tribe is greatly concerned that the CGCC has decided to re-adopt CGCC-8 despite
the overwhelming opposition and disapproval by the Tribal State Association after a very
lengthy review period. Specifically, the CGCC was privy to, over the course of some
twenty (20) months, numerous arguments against CGCC-8’s implementation and
adoption in various forms and CGCC-8’s structural flaws. To this end the CGCC has so
far failed miserably in its attempt to both justify the need for CGCC-8 and its re-adoption
as a regulation, but most disturbing is the announced intent to promulgate CGCC-8

outside the agreed upon procedures for implementing gaming regulations in conjunction .

with the Tribal-State Association (Association), contained in the various versions of the
Tribal-State Compact. ‘

First, the means of re-adoption and the CGCC’s refusal to submit CGCC-8 to the
Association for a vote of approval is inconsistent with the language of the 1999 Tribal-

‘State Compact (Compact), contractual language that the Tribe agreed to with the State of
California and relies upon, which specifically states:

“...no State Gaming Agency regulation shall be effective with respect to
the Tribe’s Gaming Operation unless it has first been approved by the
Association and the Tribe has had an opportunity to review and comment
on the proposed regulation...” !

This simple two-part process could not be clearer. However, the apparent failure of the
CGCC to forward the re-adopted version of CGCC-8 to the Association following the

! See Tribal-StaC pact at Sect_' 24.1 (2).

Ly —man




Page 2 of 6

Re-Adoption of CGCC-8

[DATE]

during the State’s infancy, during the State’s early years of its dealings with Indians.> If
the Tribe cannot rely on the agreed upon Compact language of Section 8.4.1, in its
entirety, for practical purposes the Tribe cannot reasonably rely on the State to honor any
of its commitments or language contained within the Tribe’s Compact or the various
Compacts in existence.

Second, the CGCC cannot justify the need for CGCC-8. In its Detailed Response 1o
Tribal-State Association Objections to Minimum Internal Control Standards (MICS)
(CGCC-8)*, the CGCC makes various justifications for the implementation of CGCC-8,
which include: the presumed vacuum in regulation left by the Colorado River Indian
Tribes decision; the State Gaming Agency’s Authority under the various Compacts,
Applications outside Tribal Gaming, uniformity in regulations, absence of alternatives to

- regulation and regulatory duplication. These points are discussed in detail below.

MICS provisions until 2006—and in doing so, MICS was included as a negotiated

i. The CRIT Decision

In its support of CGCC-8 the CGCC argues that the Colorado River Indian Tribes (CRIT)
decision and a supposed “vacuum” in regulation is the chief component for the policy
rational behind the implementation of CGCC-8. However, this rational is misguided and
although the CRIT decision held that the National Indian Gaming Commission (NIGC)
lacked the authority to promulgate or enforce Minimum Internal Control Standards for
Class III gaming, under basic contract law, the decision cannot unilaterally, nor does it,
alter the terms of any of the Tribal-State Compacts.* -

The State could have addressed its MICS concerns at the time of entering its 1999 Tribal-
State Compact with sixty-one (61) tribes, but it failed to do so. Additionally, in
subsequent compacts, the State also failed to include any reference to or negotiate for

bargained for exchange. Thus, in the absence of the State demonstrating a concern for
MICS, introduction of the CGCC-8, some nine-years after signing its initial Tribal-State
Compact, is unjustified. Moreover, the absence of any need for a State mandated MICS
within the last nine (9) years is telling and infers that until the CGCC’s introduction of

- CGCC-8, the State believed whole heartedly that the Compact provided the Tribes with

the primary responsibility over tribal gaming regulation, including MICS.

Additionally, included within its CRIT premise of need is that CGCC-8 is required to
preserve independent oversight of Tribal MICS compliance, which will in turn increase
public confidence in tribal gaming. The CGCC has not provided any evidence

demonstrating a lack of independent oversight within tribal gaming, or evidence that the

? Tt should be noted that when the Association previously disapproved a different proposed regulation,
specifically CGCC-7, consistent with Section 8.4.1, the CGCC revised the disapproved regulation
addressing noted deficiencies, re-adopted the revised version and then appropriately presented CGCC-7
back to the Association for approval prior to being sent to the tribes for comment and ultimately
implemented.

* See CGCC’s Detailed Response to Tribal-State Association Objections to Minimum Internal Control
Standards (MICS) (CGCC-8).

* See Colorado River Indian Tribes v. NIGC, 466 F.3d 134 (D.C. Cir. 2006).
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public lacks confidence in any of the games or devices operated by California tribes.
Alternatively, the results of the Tribal Regulators Networking Group survey indicate
otherwise, that the NIGC’s federal MICS remams the standard for tribal gaming
operations in California, notwithstanding CRI7.> Additionally, the general public is
likely unaware of the purpose or existence of MICS and to allege that public confidence

‘will increase due to the implementation of CGCC-8 is unsupportable.

Finally, the CGCC’s use of the CRIT decision as the basis of CGCC-8’s implementation
also fails to address the regulations inclusion of financial audits. The CRIT decision does
not touch upon nor address the role assumed by the NIGC concerning financial audits nor
does the decision alter and/or modify the requirement of a yearly independent financial
audit as set forth under Section 8.1. 8 of the Compact and Indian Gaming Regulatory Act
(IGRA) at 25 U.S.C. 2710(b)(2)(C).° As this federal requirement remains untouched by
the CRIT decision, there appears to be no leg1t1mate reason for the inclusion of financial
audits within CGCC-8.- : : :

ii. Legal Authority

The CGCC cites to Compact Sections 8.4.1, 8.1.8 and 7.4 as the Iegél authority for
implementing CGCC-8. (See CGCC “Statement of Need for Adoption of Regulation

- regarding Minimum Internal Control Standards (CGCC-8),” dated April 6, 2007).

However, none of these Sections provide any legal authority for CGCC to unilaterally
impose CGCC-8 upon the Tribes outside of the agreed upon procedures set forth in
Section 8 of the various compacts.

Compact Section 8.4 provides for “regulations adopted by the State Gaming Agency in

* accordance with Section 8.4.1,” which require Association approval. The purpose of this

regulatory adoption process is to “foster statewide uniformity of regulation of Class HI
gaming operations throughout the state “so that ‘rules regulations, standards,
specifications, and procedures of the Tribal Gaming Agency in respect to any matter

- encompassed by Sections 6.0, 7.0 and 8.0 shall be consistent.” Thus, in the absence of

complying with Section 8.4, uniformity in gaming regulations is compromised.
Additionally, nowhere within the Compact does it provide the State the authority for
unilateral adoption of regulations or to materially alter express provisions of the Compact
or render any provisions null, void or unnecessary.

Materially altering express provisions of the Compact and or interpreting it in a manner
wholly inconsistent with the written Compact language is exactly what the CGCC is
attempting to accomplish to justify its adoption of CGCC-8. In its October 1, 2008
Explanatory Summary of Proposed Changes to CGCC-8 Minimum Internal Control
Standards (MICS)(Amended Form Dated October 1, 2008) to be Considered at the
October 14, 2008 Meeting, CGCC Chief Counsel, Evelyn M. Matteucci, referenced the
Boghos v. Certain Underwriters at Lloyd's of London case in support of the proposition
that the CGCC may adopt CGCC-8 outside the process set forth in the various forms of

> See attached Tribal Regulators Networking Survey
§25U.8.C§2710 et seq.
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the Compact.” However, a review of the Bogus oase at footnote 1, ironically states that
“where language is clear and express, it governs.”® A review of Section 8.4 indicates
there exists no ambiguity within the express written language requiring the interpretation
permitted by Bogus, much less interpretation and/or deviation from the express and
unambiguous language set forth by the various Compacts. In short, Mrs. Matteucci ‘s
Compact interpretation and language wizardry is nothing more than a half hearted

“attempt to create a favorable legal interpretation and cloud the meaning of an otherwise

perfectly clear regulatory approval process.
iii. Applications Outside Tribal Gaming

The CGCC readily admits that there presently exist no MICS provisions for any other
form of gaming within the State of California. And although the State spent time and
effort drafting MICS provisions for California’s cardrooms, the cardroom industry and its
various working groups, arrived at the conclusion that the final product revealed a lack of
understanding of the purpose of MICS and how they should be applied in a cardroom
environment. -Moreover, the MICS provisions presented were a composite of NIGC’s
MICS and various other MICS statutes from other gaming states. As of the date of the
February 2008, Association Regulatory Standards Taskforce Final Report Statement of

" Need Re: CGCC-8 report, some five years after the State’s 2003 attempt to draft MICS

provisions, no cardroom MICS provisions have been adopted.

Ironically, concemmg cardroom regulation the CGCC has plenary authonty to adopt and
implement MICS upon non-tribal gaming facilities throughout California. And although
cardrooms and tribal gaming facilities have similar operational requirements, namely
table games operations, currency drop and count and surveillance departments, the State
does not, nor has it required, card rooms to implement MICS provisions. The fact that
CGCC has permitted cardrooms to operate without MICS is both telling and
discriminatory It 1s also disturbing that the State does not act when it has plenary
authority over a billion dollar cardroom industry, but affirmatively acts to impose its wﬂl
upon California’s tribal gaming industry, when it lacks the authority to do so.

iv. Uniformity in Regulation

The CGCC next alleges that CGCC-8 will “foster uniformity” within California’s tribal
gaming regulatory environment. CGCC-8 is not required to foster uniformity, because
uniformity already exists. A Tribal Networking Group survey indicates that NIGC MICS
remain the minimum standards for internal controls for California Indian tribes, despite
the CRIT holding. Moreover, the fact is that Indian tribes, including California tribes,
first supported the adoption of MICS to protect the integrity of Indian gaming as well as

" protecting tribal assets, the very heart of the purpose and policy of Indian gaming as set

forth under the IGRA. Those tribes who were members of the National Indian Gaming
Association (NIGA) in the 1990°s initiated what was referred to as the “MICS Work

‘Group”, and tribes voluntarily offered the services of their professionals, including

7 See Boghos v. Certain Underwriters at Lloyd’s of London (2005) 36 Cal.4™ 495)
® Bank of the West v. Superior Court (1992) 2, Cal.4™ 1254, 1264.
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internal auditors, accountants gaming commissioners, managers attorneys, etc., in
developing a model MICS to be used by gaming tnbes

This model of cooperanve MICS adoption is in stark contrast to the draconian adoption
of MICS outside the legal parameters of adoption included in the various Compacts and
which again smacks of unilateralism and paternalism. Moreover, compact regulatory
uniformity will be very difficult to accomplish given the State’s penchant for negotiating
compact provisions with different goals and objectives. If the State truly wanted to create
uniformity in regulation, it should have continued to use the 1999 model compact as
opposed to deviating from it.

If the State, after permitting uniformity to go by the wayside, wishes to advance
uniformity in regulation, it may do so by requesting each tribe adopt the NIGC MICS via
compact amendments, as it recently did so with four re-negotiated compacts. These
compacts included a Memorandum of Agreement (MOA) whereby the tribes agreed to
implement the NIGC MICS and submit to enforcement and auditing by the State Gaming
Agency. Absent arms length negotiations as noted by these recent compact amendments,
the unilateral adoption of CGCC-8 is unnecessary. Moreover, the use of MOA’s is proof
that there is a viable alternative to addressing the State’s MICS concerns outside of
CGCC-8.

Pursuant to the terms of the Compact, the best and most appropriate approach to
addressing the State’s MICS concerns would be through compact negotiations with the
Tribe—not through regulatory and political bureaucracy. Moreover, addressing the
State’s MICS concerns through an amendment of the Compact is the only true means of
maintaining respect for tribal sovereignty, and is consistent with the State’s established
practice in dealing with other California gaming tribes. In the absence of respecting
tribal sovereignty, the Tribe will have no choice but to seek all means of protecting and
defendmg its interests from what the Tribe believes is a unilateral and unnecessary
expansion of the State’s regulatory role over tribal gaming through the proposed CGCC-
8. : -

v. Alternatives to CGCC-8

Presently, California tribes are overwhelmingly opposed to CGCC-8. Additionally, as
noted in the Detailed Response to Association Objections to Minimum Internal Control
Standards (MICS) (CGCC-8), seven tribes, and the California Department of Justice-
Bureau of Gambling Control, provided comments opposing the CGCC’s implementation
of CGCC-8 in a manner that is both inconsistent with the express written prov151ons of
the various Compacts and in a manner that is disrespectful to the tribes themselves.’

Both the tribes and Department of Justice made suggestions varying from No CGCC-8, to
individual compact amendments and/or MOA’s, legislative fixes, NIGC oversight and ‘

- agreements between the State, tribes and CGCC. These alternatives are telling, and

? See Tribal and Department of Justice-Bureau of Gambling Control, correspondence, included in the
CGCC’s Detailed Response to Association Objectives to Minimum Internal Control Standards (MICS)
(CGCC-B), Exhibits A-1-A-8.
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demonstrate a willingness by California tribes to engage the CGCC in its MICS concerns
and attempt to formulate a reasonable and acceptable means of both addressing MICS
and implementing and imposing it upon themselves.

Finally, CGCC-8 provides for an unequivocal expansion of the CGCC’s oversight role by
impermissibly establishing State mandated MICS—which are currently within the sole -
regulatory authority of the Tribe’s gaming agency pursuant to the Section 8.1 of the
Compact. Moreover, the Tribe finds that CGCC-8 is entirely unnecessary, unduly
burdensome and duplicative in light of the Tribe’s adoption of the NIGC MICS in
accordance with the Tribe’s NIGC approved Tnbal Gammg Ordinance and Section 8 1 of
the Tribal-State Compact.

The Tribe therefore opposes CGCC-8 and additionally incorporates by reference those
deficiencies and objections noted 1 in the February 2008, Association Regulatory
‘Standards Taskforce Final Report.'® We respectfully urge the CGCC, to consider the
above when advancing and considering the imposition of CGCC-8 upon the Tribe. We
hope you reconsider your position and that the State immediately change course and
address MICS in the only appropriate manner—through government-to-government
negotiations in accordance with the IGRA.

Sincerely, /? \/Qﬂ /

Rick Dowd, Chairman
Coast Indian' Community of the R651gh1n1 Rancheria

cc.  Resighini Rancheria Tribal Gaming Commission
Philip Hogen, Chairman, National Indian Gaming Commission
Jerry Brown, Attorney General, State of California
Matthew Campoy, Acting Director, Bureau of Gambling Control
Rosette & Associates, PC

10 See Attached F ebruary 13, 2008, Association Regulatory Standards Taskforce Final Report.
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